
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Bing Sun Chan Restaurants, l td.

AFFIDAVIT OF MAITING

for Redeterminat ion of

of a Determinat ion or

Sa les  & Use Tax

u n d e r  A r t i c l e  2 8  & , 2 9

for  the  Per iod  817/65

a Defic iency or a Revision

a Refund of

of the Tax law

-  72 /  12 /75  .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th d'ay of November, 7979, he served the within not ice of Determinat ion by mai l

upon Bing Sun Chan Restaurants, Ltd.,  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:

Bing Sun Chan Restaurants, Ltd.
c/o Carlos Negron
Yonkers, NY

and by deposit ing same enclosed in a postpaid

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

Sworn to before me this

26th d,ay of November, 1979.

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the



STATE OF NEW YORK
STATE TAX COI{MISSION

In lhe Matter of the Pet i t ion

o f

Bing Sun Chan Restaurants, Ltd.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  8 / I / 6 5  -  I 2 / I 2 / 7 5 .

AFFIDAV]T OF MAILING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

26th day of November, 7979, he served the within not ice of Determinat ion by mai l

upon Emanuel Kessler the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Emanuel Kessler
Kessl-er & Kessl-er
60  E .  42nd  S t .
New York,  NY 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.

Sworn to before me this

26th day of November, 7979.



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

November 26, 1979

Bing Sun Chan Restaurants, Ltd.
c /o  Car los  Negron
47 Riverdale Ave-
Yonkers, NY

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  reviev/ at  the administrat ive level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the Stat.e of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance wi th  th is  dec is ion may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

Pet i t ioner '  s  Representa t ive
Emanuel Kessler
K e s s l e r  &  K e s s l e r
6 0  E .  4 2 n d  S t .
New York ,  NY 10017
Taxing Bureau' s Representat ive



STAIE OF NE9'I YORK

STAf,E TA>( CON4MISSIODI

In tlte tr4atter of the Application :

or

B]NG SIJI{ CHAN RES."IAURA}{IS LTD.

for Revision of a Determination or for Refi:nd of
Sales and Use Ta:<es r:nder Articles 28 and 29 of
the Ta< Law for ttre Period August 1, 1965 through
Decenber L2, L975.

DHTERMINATICN

Applicant, Bjng Sr-rr Ctran Restanrrants Ld., c,/o Carlos Negron, 4T Riverdale

Averrue, Yonkers, New York, filed an applicatj-on for revision of a determj:ration or

for refi:nd of sales and use ta.:<es wder erEi-cles 28 and 29 of the Tax Iaw for the

period Augrust 1, 1965 ttrrough Decsrrber L2, L975 (File no. 19594).

A small claims hearing was held before Arttnrr Johnson, Hearing Officer, at ttre

offices of the Stat€ Ta>< @nnission, Thnc Vlorld Trade Center, Nevrr York, Netnr York, on

March 22' J-979 at 1:15 P.M. and was crcntinr:ed on l{ay 23, L979 at 9:15 A.M. af'pli-

cant atrpeared by ftnanuel Kessler, Esq. Ttre Sales Ta< Bureau apgearea by Peter

Crotty, Esq. (William Fox, Esq., of counsel).

ISSTIE

Vfrether the Sales Ta< Bureau accurately deterrn:ined applicantrs sales tax

riability for tlre trnriod Augrust 1, 1965 ttrrough Decernber L2, L97s.

FINDINC*g OF FACTT

1. on February L, L976, the Sales Tar Bureau received a Notification of Sale,

Transfer of A.ssigrnrent in Bulk frcm applicant, BJng Sr-n Ctran Re-staurants, Ltd.,

regard:ing ttre sale of its business to Dragon Inn Ctrinese Restar:rant Co. Said

notification indicated Decenber L2, 1975 as the sctreduled sale date and $25,000.00

as tlre sale price.



-2-

2. Or Jtrne 24, 1976, as the result of applicarrt's failrrre to suknrit infor-

rnation requested, tlrc Sales Ta< Br:reau issued. a Notice of Determina'tion and Dgnand

for Paltnent of Sales and Use Tares Due against ttre applicant for the period Au-

gn:st I, 1955 tluough Decernber 12, L975 in the anrrunt of $17,700.00 plus penalQz and

interest of $11,354.00 for a total of $29,054.00. The Sales Tax Br:reau determj:red

the ta< dt:e in accordance wittr ttre pnovisions of sestion 1138 (a) of ttre Tax Lavr.

3. On October 8, 1976, the Sales Tar< Br:reau conducted an audit of applicantrs

available reoords whidl consisted of guest ctrecks for the period l4ay 11, 1975

through October, L975. Applicarrt contended that all other records raere stolen frcm

ttre office located at 856 E. 165th Street, Bron><, New York.

The Sales Tax Br:reau surrnrized tlle gr:est checks for ttre days fi:on May 11,

1975 ttu:ough October L9, L975 and fowrd, the total taxable receipts to be $L2t765.96.

The Bureau did not give consideratlon to the gr.rest checks becar:se ttrey r,vere not

entirely in nr.rrerical seqr:ence and could not be reconciled with arqiz other books and

recrords. As a result, ttrere was no adjustnent nade to ttre notice issued Jwte 24,

L976.

4. Applicant operated a Chinese restanrrant located aE 79L lbnris Park Arzenue,

Bronx, New York. A$)licant. did not sen/e alcoholic beverages. The br:-siness

crcnprised an area of approxima@Iy 940 sqwrre feet.

5. Applicant's business operation began May 11, 1975 and was disontinued

Oetober L9, L975. Drrrjrrg said period, atrrplicant did not register as a sales tax

vendor nor file Nevr York State and local sales and r:se tax returns.
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ccN(x.;uslcNs oF r,A9{

A. That the Sales Tar Bureaurs determination of sales ta:<es due f::cm appli-

carrt for ttre period August, 1, 1965 ttrrough Deaernber L2t L975 was, in parE,, errcn@us,

since it included sales ta:<es due for periods during $rhich the applicant was not

conducting business. Tlre anrn:nt of tax due as shcrrm qr said No'tioe is reduoed to

$11040.00, as fol lcnrs:

Period H:ded

8/I/65 to 3/3L/69
4/I/69 to s/3L/7L
6/L/7L tp 6/30/74
7/L/74 ts 6/30/75
7/L/75 ts 8/3V7s
e/t/75 ts L2/L2/75

Ta< D;e qr Notice

$  4 ,400.00
2,600.00
7,400.00
2,200.00

400.00
700.00

Adjustnent

Cancelled
Cancelled
Cancelled
$ 311.00

400.00
329 .00

$1,040.00$  17 ,700 .00

B. That ttte application of Bing Sr:n Ctran Restar:rants, Ltd. is grranted to the

extent indicated in Conclusion of Taw "A'. The Sales Ta< Bureau is heretryz directed

to nodify accordi-ng1y the Notie of De@rmination and Dernand for Palznent of Sales

and Use Tares Due issued Jwre 24, L976, ard that e(oept as so gnranted, the appli-

cation is jn all otlrer respects denied.

DAIED: .Llbarry, New York

Nov 2 6 1979


