
STATE OF NEW YORK
STATE TAX COMMISSION

fn Lhe Matter of the pet i t ion

o f

William Brown

d,lb/a Brown's Liquor Store

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sales & Use Tax

AFFIDAVIT OF MAITING

properly addressed wrapper in a

exclusive care and custodv of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

under Art ic le 28 & 29 of the Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of December, 1979, he served the within not ice of Determinat ion by mai l

upon Wil l iam Brown, d/b/a Brown's Liquor Store, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Will iam Brown
d/b/a Brownts Liquor Store
198 Lewis Ave.
Brooklyn, Ny LI22L

and by deposit ing same enclosed in a postpaid

(post off ice or off icial depository) under the

United States Postal Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet. i t ioner.

Sworn to before me this

14 th  day  o f  December ,  1979.

\'Sg4-tt V\A- 1r'-''rt-{.rhI\



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f

Wil l iam Brown

d/b /a  Brown 's  l iquor  S tore

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax law

for  the  Per iod  4 /1 /74-8 /31 / tS .

AFFIDAVIT OF MAITING

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

14th day of December, 1979, he served the within not ice of Determinat ion by mai l

upon Sydney K. RosenLhal the representat ive of the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

wrapper  addressed as  fo l lows:

Mr. Sydney K. RosenthaL
194-10F 64t ,h  Ci rc le
Fresh Meadows,  NY 11365

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post off ice or off icial depository) under the exclusive care and custody of the

United States Postal Service within the State of New york.

That deponent further says that the said addressee is the representative of
the pet i t ioner herein and that the address set forth on said wrapper is the last

known address of the representat ive of the pet i t i

Sworn t .o before me this

14 th  day  o f  December ,  7979.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1979

Wil l iam Brown
d/b/a Brown's Liquor Store
198 Lewis Ave.
Brooklyn, NY 7122L

Dear  Mr .  Brown:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to sect ion(s) 1138 & 1243 of the Tax law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
frorn the date of this not ice.

Inquir ies concerning the computation of tax due or refund al lowed in
accordance with this decision may be addressed to:

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
A lbany ,  New York  12227
Phone # (518) 457-624A

Very truly yours,

STATB TAX COMMISSION

Petit ioner' s Representative
Sydney K. Rosenthal
194-10F 64th Ci rc le
Fresh Meadows,  NY 11365
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COUMISSION

fn the Matter of the Appl icat ion

o f

WILLIAM BR0ffi,I
dlb/a BROI,iN'S TIQUOR STORE

for Revision of a Determination or for Refund
of Sales and Use Taxes under Art icles 28 and 29
of the Tax traw for the Period Apri l  1, 1974
through August  31,  1975.

DETERI'IINATION

Liquor Store, operated a

New York Il22L. Applicant

Appl icant,  Wil l iam Brown d/b/a Brown's Liquor Store, 198 lewis Avenue,

Brooklyn, New York 7122L, f i led an appl icat ion for revision of a determinat ion

or for refund of sales and use taxes under Art ic les 28 and 29 of the Tax Law

for the period Apri l  1,  1974 through August 31, Lg75 (Fi le No. L5247).

A smal l  c laims hearing l t ras held before Raymond J. Siegel ,  Hearing

Off icer,  at  the off ices of the State Tax Commission, Two World Trade Center,

New York ,  New York ,  on  september  25 ,  Lg78 a t  1 :15  p .M.  App l ican t  appeared by

Sydney K. Rosenthal,  Accountant.  The Sales Tax Bureau appeared by Peter

Cro t ty ,  Esq.  (Wi l l iam Fox ,  Esq.  ,  o f  counse l ) .

ISSTIBS

I.  l {hether the Not ice of Determinat ion and Demand for Payment of Sales

and Use Taxes Due issued against the appl icant was proper.

I I .  Whether the results of an audit  by the Audit  Divis ion of appl icant 's

books and records for the period Apri l  1,  7974 t lnrough August 31, 1975

proper ly  re f lec ted  app l ican t rs  add i t iona l  tax  l iab i l i t y .

FINDINGS OF FACT

1.  App l ican t ,

re ta i l  l i quor  s to re

l{ i l l iam Brown d/b/a Brownrs

at 198 trewis Avenue, Brooklyn,



- 2 -

f i led New York State and local sales and use tax returns for the period Apri l

1,  1974 through August 31, L975. Appl icant commenced business on Apri l  1,

7974, in a previously unoccupied store.

2 .  0n  Apr i l  21 ,  1976,  as  the  resu l t  o f  an  aud i t  o f  app l i can t rs  books  and

records for the period Apri l  1,  1974 through August 31, t975, the Audit

Divis ion issued a Not ice of Determinat ion and Demand for Payment of Sales and

Use Taxes Due against appl icant for the period May 31, I974 through August 31,

1975. Hor,vever,  the not ice also stated that "The tax stated below is for the

per iod  9 /7 /74  to  8 /3 I /75 , , .  (The Aud i t  D iv is ion 's  f i le  copy  in  ev idence

ind ica tes  a  pen and ink  cor rec t ion  to  , ,4 f  l /74  to  g /3 I /75 , , ) .

3.  The audit  f indings were arr ived at,  in accordance with establ ished

audit  procedures of the Audit  Divis ion. as fol lows:

(a) The Auditor analyzed purchases of wines and l iquors for the

months of February and August L975. This review revealed the

fol lowing rat io of purchases:

19.26 percent
80 .74  pe rcen t

100 .00  pe rcen t

(b) Mark up tests were performed on wine and l iquor purchases for

the month of November 1975, which resulted in markups of

48 .86  percent  on  w ine  cos ts  and 25 .17  percent  on  l iquor  cos ts .

(c) The auditor appl ied the respect ive al locat ion percentages and

markup percentages to purchases r per records, for the audit

per iod Apri l  1,  L974 through August 31, 7975, to arr ive at

ad jus ted  taxab le  sa les  o f  $273 , I29 .0A.  Th is  resu l ted  in  a

28.96 percent margin of error on reported taxable sales of

$ 2 1 1 , 7 8 9 . 0 0 .

hline purchases
l iquor purchases
Total  purchases
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(d) The appl icat ion of this margin of error to reported taxable

sales for the audit  per iod resulted in addit ional taxable sales

o f  $61,340.00  and add i t iona l  sa les  tax  due o f  g4 ,752.00 .

(e) Fixed assets valued at $1r133.00 were found to have been acquired

without tax having been paid (period ended May 31 , Ig74). A

compensat ing use tax was assessed in the amount of $79.31.

(f)  The above resulted in total  addit ional tax due of $4,831.31,

plus statutory penalty and interest.

4.  Appl icants argued that:

(a) I f  any tax is due, the assessnent should be conf ined to the

period September L, L974 through August 31, 1975 (see Findings

o f  F a c t  , , 2 , , ) .

(b) The markup tests were inequitable in that no consideration was

given for inventory build-up of a new business breakage, and

that selling prices used in the markup tests must have included

sales tax because the trade publ icat ion "Beverage Media' f  indi-

cates lower suggested sel l ing pr ices.

5. The applicant did not present any documentary or other evidence to

support  his content ions.

coNcl,usroNs 0F [AI{

A. That the stated period I 'september 1, 1974 to August 31, 7975t 'on the

Notice of Determination and Demand for Pa5rment of Sales and Use Taxes Due is

inconsistent with the tax periods and tax shown to be due in the explanation

sect i-on on said not ice and on the audit  worksheetsl  however,  this discrepancy

is a typographical  error which does not change or nul l i fy the assessed tax due

for the period Apri l  1,  1974 through August 31, 1975. The not ice was proper

according to sect ion 1138(a) of the Tax Law.
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B. That the appl icant has fai ted to disprove the correctness of the

audit  conducted by the Audit  Divis ion or the result ing computat ions and

f indings; and that the appl icat ion of Wil l iam Brown d/b/a Brown's l iquor Store

is denied. The Notice of Determinat ion and Demand for Pavment of Sales and

Use Taxes  Due issued Apr i l  21 ,  1976 is  sus ta ined.

DATED: Albany, New York STATE TAX COMMISSION

DEc 1 4 reze
STATE TAx COMMISSION


