
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Burr is C. & Glor ia Stackhouse

AFFIDAVIT OF MAITING

for Redeterminat ion of a

of a Determinat ion or a

Sales & Use Tax

under Art ic le 28 of the

for  the  Per iod  71 /25174.

Defic iency or a Revision

Refund of

Tax law

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

28th day of September, 7979, he served the within not ice of Determinat ion by

mai l  upon Burr is C. & Glor ia Stackhouse, the pet i t ioner in the within

proceeding, by enclosing a true copy thereof in a securely sealed postpaid

vtrapper addressed as fol lows:

Bur r is  C.  &  Glor ia  S tackhouse
47 Springrwood Path
Laure l  Ho l1ow,  NY 11791

and by deposit ing same enclosed in a postpaid

(post of f ice or off ic ial  depository) under the

United States Postal  Service within the State

That deponent further says that the said

and that the address set forth on said wrapper

pet i t ioner .

properly addressed wrapper in a

exclusive care and custody of the

of New York.

addressee is the pet i t ioner herein

is the last known address of the

befo



JAI"IES H. TUI.TY JR. , PRESIDENT
MITTON KOERNER
THOMAS H. TYNCH

JOHN J. SOTTECITO
DIRECTOR

Telephone: (518) 457-1723

September 28, 1979

Burr is C. & Glor ia Stackhouse
47 Springwood Path
laure l  HoI low,  NY 11791

Dear  Mr .  &  Mrs .  S tackhouse:

Please take not ice of the Determinat ion of the State Tax Comnission enclosed
herewith.

You have now exhausted your right of reviehr at the administrative leveI.
Pursuant to sect ion(s) 1138 & L243 of the Tax Law, any proceeding in court  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Rules, and must be commenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy Commissioner and
Counsel to the New York State Department of Taxation and Finance, Albany, New
York 12227. Said inquir ies wi l l  be referred to the proper authori ty for
repIy.

S incere ly ,

Pet i t ioner '  s Representat ive

Taxing Bureau's Representat ive



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the APP1ication

o f

BURRIS C. STACKHOUSE ANd GLORIA STACKHOUSE

for Revision of a Determination or for Refund
of  Sales and Use Taxes under  Ar t ic les 28 and
29 of the Tax Law for the Period November 25,
L97  4 .

DETERMINATION

Appl icants ,  Burr is  C.  and Glor ia  Stackhouse,  47 Spr ingwood Path '

Laure l  Hol low,  New York 11791,  f i led an appl icat ion for  rev is ion of  a

determination or for refund of sales and use taxes under Art icles 28

and 29 of  the Tax Law for  the per iod November 25,  L974 ( f i le  Uo.

18343 ) .

A sma11 claims hearing was held before Arthur Johnson, Hearing

Off icer ,  d t  the of f ices of  the State Tax Commiss ion,  Two Wor1d Trade

Center ,  New York,  New Yorkr  on June 20,  L978 at  2245 P.M. Appl icants

appeared pro se. The Sales Tax Bureau appeared by Peter Crotty, Esg.

(Samue l  F reund ,  Esg . ,  o f  counse l ) .

ISSUE

Whether applicants paid sales tax on the purchase of a capital

improvement.

FINDINGS OF FACT

1 .  On

Stackhouse,

Local  Sales

November 25,  1974,  appl icants ,  Burr is  C.  and Glor ia

f i led an Application for Credit or Refund of State and

o r  Use  Tax  (ST -137 )  i n  t he  amoun t  o f  $1 ,116 .00 .  Th i s
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amount represented the tax col lected on two invoices from Capp

Homes. Applicants claimed that the sales tax was improperly col lected

by the contractor, Capp Homes, since they supplied both labor and

mater ia ls  for  the construct ion of  appl icants '  home.

2.  The Sales Tax Bureau denied appl icants '  re fund c la im on

November 29,  L976.  The Sales Tax Bureau contended that  the tax

imposed by Capp Homes was correct because it  represented a) the tax

on materials which were sold but not instal led, and b) a reimbursement

of tax to the contractor on the cost of materials which were instal led

by h im.

3.  In  August  o f  L973,  appl icants  entered in to an agreement

with Capp Homes. The agreement stated that "The se11er agrees to

draw and furnish plans for the improvement of said premises, and to

furn ish the Buyer  a Capp-Home.. .  de l ivered and erected on buyer 's

lo t  and foundat ion. . .  furn ish ing a l l  mater ia ls  and labor  as shown on

Pages 44 and 45 of  the se l ler 's  cata log."  Appl icantsr  agreement

with Capp Homes included the labor and materials for the construction

of  the exter ior  shel1,  in ter ior  par t i t ions,  and insta l la t ion of  the

wj-ndows and exterior doors. The interior f inishing materials, such

as k i tchen and bath cabinets ,  insulat ion,  sheetrock,  doors,  and t r im

were also j-ncluded, but were not instal led by Capp Homes. For an

addit ional cost, Capp Homes provided labor for roofing and siding.

4.  On August  I0  |  L973,  Capp Homes issued an invoice pursuant

t o  t he  above  ag reemen t  f o r  $27 ,377 .00 ,  p l us  sa les  t ax  o f  $11064 .00 ,

fo r  a  to ta l  o f  $28 ,441 .00 .  The  i nvo i ce  a l so  s ta ted  tha t  t he  p r i ce

inc luded  roo f i ng ,  s id ing  and  so f f i t s  t o ta l l i ng  $2 ,079 .00 .  The

contract breakdown sheet showed that this amount represented labor

only
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5. On September 4, Lg73, Capp Homes issued a second invoice for

$1 ,046 .00 ,  p l us  sa les  t ax  o f  $52 .00 .  Th i s  i nvo i ce  was  f o r  l abo r  and

mater ia ls  for  insta l l ing p lywood sheath ing,  a luminum sof f i ts ,  fasc ia

and window tr im, which were not included in the original agreement.

6.  Western Mortgage Serv ice Company f inanced $25,000.00 of  the

purchase pr ice.  The balance was paid in  cash by appl icants .

7.  Capp Homes col lected a sa les tax based on approx imate ly  60?

of  the purchase pr ice.

B. Materials which were included in the purchase price which

were not instal led by Capp Homes were j-nsulation, sheetrock, a garage

door  and k i tchen cabinets .  The cost  o f  these mater ia ls  was approx i -

mate ly  $41000.00.  Appl icant  conceded that  tax was due at  the rate of

7Z on these uninsta l led mater ia ls .  Appl icant  sent  le t ters  to  Capp

Homes requesting the actual dollar amount of uninstal led materials,

but  received no response.

9.  Appl icants  issued a Cer t i f icate of  Capi ta l  Improvement  to

Capp Homes on November 15,  L973.

CONCLUSIONS OF LAW

A. That the contractual agireement between applicants and Capp

Homes constituted a capital improvement to real property; therefore,

i t  is not subject to tax. However, the contract amount did include

the  sa le  o f  t ang ib le  pe rsona l  p rope r t y  i n  t he  amoun t  o f  $4 r000 .00 ,

which was not an integral component part of the real property at the

t ime of  the sa le;  therefore,  sa id amount  is  subject  to  tax,  wi th in  the

mean ing  and  i n ten t  o f  sec t i ons  1101(B)  (4 )  ( i )  and  1105(a )  o f  t he  Tax

Law.
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B.  That  the appl icat ion of  Burr is  C.  and Glor ia  Stackhouse is

granted to  the extent  o f  reducing the refund f rom $1 '116.00 to

9836.00;  that  the Sales Tax Bureau is  hereby d i rected to  refund sa id

sum; and that ,  except  as so granted,  the appl icat ion is  in  a l l  o ther

respects  denied.

DATED: A1bany, New York

sEP 2 8 p7e
TAX COMMISSION


