
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

w-rRD, INC. 
t

For a Redeterminat ion of a Def ic iency or :
a Revision of a DeterminatLon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  rhe
Tax Law I for the Y6Eli{Citl{nr!< Period QS) :

State of New York
County of A}bany

by enclos ing a

as  fo l l ows :

AFFIDAVIT OF MAILING

ilohn Huhn , being duly sworn, deposee and says that

*he is an employee of the Department of Taxatlon and Finanee, over 19 years of

age, and that on the 5th day of Apri l  ,  L978, *re served rhe wlthln

Notice of Determination by Qcrrt66ls*) mail upon W-IRD, Inc.

(xegexmoot*reoof) the petitioner ln the wlthin proceedl.ng,

true copy thereof in a securely seated postpald wrapper addressed

W-IRD, Inc.
Olympic Arena
P . O .  B o x  8 3 1
Lake P1acid, New York L2946

and by dePosit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custoay oi

the united states PostaL service within the state of New york.

That deponent further says that the said addressee is the €E#reeqxetDG

Et>ohe) Petitioner herein and that the address set forth on said lrrapper is the

last known address of the (oqrcoer*rxluexrt>cse) petitioner.

Sworn to before me this

5th day of Apri !  ,  I97g

rA- 3 (217 6)



JAMES H .  TULLY  JR . ,  PRESIOENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

lnrll g, t9?8

lf-IRDr InG.
Ollrylc lrmr
l.O. tos Itl
rrfrr tlrcld, I{rr for|t 1f9{6

C.ntlmnt

Please take notice of the D61tnilnn;1lqf
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) tlte & 13{l of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nf,fttll
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

tutw
ALcryrl,ut dl. Iudn
lrlltrnt Dlreoten

cc: ffiht

Taxing Bureau's Representative

rA-1.r2 (6/77>
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STAIE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

of

W-IRD. INC.
i

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period August 1, 1965 ttrrough May ll,
1972.

DETERMINATION

Appl icant,  W-IRD, Inc.,  Olympic Arena (p.0. gox 8J1),  Lake Placid, NewYork,

fil-ed an application for revision of a determination or for refund of sales and

use taxes under Articles 28 and 29 of the Tax Law for the period. August 1, 1965

through May J1, 1972 (r :-re No. 01915).

On April 1, 1974,, the applicant waived a formal hearing before the State Tax

Commission and consented to the issuance of a deternination based upon the entire

record contained in the f i le.

After due consideration of said record. the State Tax Commission renders the

following determination.

ISSUE

Whether the rental of tapes containing pre-recorded radio progra&s is subject

to tax at the total rental charge or at the material value of the unrecorded tape.

FINDINGS OF FAET

1. On Decenber 26, 1972, as a result of a field audit, the Sales Ta:c Bureau

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes.

Due against appl icant W-IRD, Inc.,  for $507.12in tax, plus penalty and interest,  for



!  
'  

I t

^

I
the period August 1, 1965 through May 11, 19?2. On December 5t 1973, applicant

d
#

submitted a check to the Sales Tax Bureau for the tax and interest determined to be t

due.

2. The applicant timely applied for a hearing to review said deternnination.

3. During the period at issue, applicant operated a radio station in Lake

Placid, New York. The applicant rented tapes containing pre-recorded radio prograrns.

Ttre tapes were mailed from suppliers and, after airing, were usually returned to the

suppliers.

4. On audito the Sales Tax Bureau determined that the tapes were subject to

tax at the total rental charge. The applicant contended that the tax due should be

computed on the material value of the unrecorded tape, exclusive of the value of the

prograrn, since a tax on said program value would constitute a tax on talent.

5. The applicant acted in good faith at all times.

CONCLUSIONS OF LAW

A. fkrat the tapes, including the radio prograns thereon, constitute tangible

personal property within the meaning and intent of section 11O1(t)(5) of the Tax Law.

B. That inasmuch as section 11O5(a) of the fux lar imposes a tax upon the

receipts from the retail sale of tangible personal property and the term rtsalerr is

defined to include rentals, the Sales Tax Bureau properly imposed the tax upon the

full rental charge

C. That the application of W-IRD, Inc. is granted to the extent that the

interest, in excess of the minimum statutory interest, and penalty are carcelled;



that the Sales Tax Bureau is

Determination and Demand for

1972; and that,  except as so

denied.

DATED: Albany, New York

A p r i l  5 ,  1 9 7 8

-3-

hereby directed to accordingly

Payment of Sales and Use Taxes

granted, the application is in

rnodify the Notice of

Due issued December 25,

all other respects

edffiiffi-t'tER-

COMMISSIONER


