
STATE OF NET,J YORK
STATE TA)( COMMISSION

In the I'Iatter of the Petltlon

o f
DENos VOURDERIS dtb/a
STEPHEN'S COFFEE SHOP

For a Redetermlnat ion of a Def ic iency or
a Revtsl.on of a DetermlnatLon or a Refund
of  Sa les  and Use
Taxes under Art ic l .e(s) 28 & 29 of the
Tax Law.i firlr<rkonfrrrx$s|:<m<*nrtod(X )

AFFIDAVIT OF MAILING

State of New York
County of Albany

ilohn Huhn , belng duly sworn, depoees and saye that

xtre la an employee of the Department of TaxatLon and Flnance, over 18 years of

age, and that on the 2st-h.day of August , 1978r l*re senred the wtthin

Notice of Determination by Qcrxxnfir*) mal.l upon Denos Vourderis dtb/a

Stephen's goffeqnmnco6d*xsraf) the perltloner ln the wlthln proceedlng,

by encloslng a true copy thereof Ln a securely aealed poatpald rrrapper addreesed
oencii vourderis d/b/a

as foLlolrs:  Stephen's Cof fee Shop
2L-69 49th Street
Astor ia,  New York 11102

and by deposlti.ng same enclosed ln a postpatd properly addreased wrapper ln a

(post offlce or offlclal deposltory) under the excluslve care and cuetody of

the United States Postal Service wtthln the State of New York.

That deponent further says that the saLd addreaaee la the Selp$tlt€Clll{tltC

ff<:tltr) petitl.oner hereln and that, the address set forth on eald lrrapper ls the

laet known address of the (ueryrroet*rtr$ae<lfuaibe) petltloner.

$worn to before ne this

25t}l day of August

rA-3 (2176>

,  L97A



STATE OF NEI^I YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f
DENos vorrRDERrs dtb/a
STEPHEN'S COFFEE SHOP

For a Redeternination of a Deflciency or
a Revlsion of a Determlnation or a Refund
of  Sa1es and Use
Taxes under Art ic le(e) 28 & 29 of che
Tax Law I !uo<fbe(eraF):oc<*Erlo*(r)

AE'FIDAVIT OF MAILING

State of New York
County of Albany

ilohn Huhn , belng duly sworn, deposes and eaye that

rhe is an enployee of the Departnent of Taxatlon and Flnance, over 18 yeara of

age, and that on the 25th day of August , L978, *re eenred the vtthln

Notice of Determination by 6ccxf66tr*) matl upon John J. Tormey

(representatlve of) the petltl.oner tn the wlthln proceeding,

true copy thereof in a securely eealed poetpaid vrapper addreesed
rfohn J. Tormey, Esq.
Brown and Tormey
153-37 Hi l ls ide Avenue
.famaicar New York LL432

and by deposlttng same encloged in a postpatd properl.y addreseed wrappel Ln e

(post office or offl.clal deposttory) under the excluslve care and custody of

the United States Postal Service wlthln the State of New York.

That deponent further eays that the eaid addreaaee le the (repreaentatlve

of the) petlcloner hereln and that the address set forth on eald srapper le the

last known address of the (representative of the) petLtloner.

by encLosing a

as fol lorys:

Sworn to before me thls

25th day of August

rA-3 (2176>

, Lg7g.



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N I

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc:

n - . ..1:-- -'. 
"i- f 

'

t - dto.qih &$-'/ryf,I- '' Eerrlng *irfarr

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

tuqrurt l!1 l9?l

Duof flrurdcrtr *&/r
st{ihsrf cottrt thilF
tl-69 Atth ttn*
Astorlar Ilu Yorh 11l0f

9.rr ltf. vu|rcrrttr

Please take notice of the il?lHlBffilil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lltf f llat of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of. the Civil
Practice Laws and Rules, and must be commenced in the Suprerne
Court of the State of New iork, Albany County, within I Utf,f
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

,
-- "'i

Petitioner's Representative

Taxing Bureau's Representative

TA-1 .r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applications

o f

DENOS VOURDERIS dlbla
STEPHEN'S COFFEE SHOP

for Revision of Determinations or for
Refund of SaLes and Use Taxes under
Articles 28 and 29 of the Tax Law.

DETERIfiNATION

Appl icant,  Denos Vourder is,  d lb la Stephen's Coffee Shop,

2L-69 49th Street, Astoria, New York LLL02, fi led applications for

revision of determinations or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law pursuant to Notices

/190,733,2L4 and /190 ,734,664 (F i le  No.  00416)  .

A small claims hearing was held before Joseph Milaek, Hearing

Officer, Bt the offices of the State Tax Comrnission, Tloo World Trade

.,Center,  
New York,  New York,  orr  March 11, L977 at  9:15 A.M. Appl icant

i "pp""t .d by Brown and Tormey, Esqs. (John J.  Tormey, Esg.,  of  counsel) .

Tl" Sales Tax Bureau appeared by Peter Crotty, Esq. (Abraham Schwartz,

Esq.  ,  o f  counse l - ) .

ISS1IES

I.  I f  a l ien credi tor  has repossessed the tangible personal

ProPerty covered by a security agreement, whether such repossession

is subject  to sales tax.
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I I .  I f  the Lien credi tor  does not resel l  the business af ter

acquiring tif le at the foreclosure sale, but continues to operate

the business using the fixtures in connection therewith, whether he

is l iable for  saLes tax on the acquis i t ion of  the aforesaid f ix tures.

III. tr{hat was the consideration paid for such transfer.

FINDINGS OF FACT

1. On Mareh 20, 1974, the Sales Tax Bureau issued a Notice of

Determination and Demand for Payment of Sales and Use Taxes Due

(Not ice l fg\ ,733,2L4) against  appl icant,  Denos Vourder is dlbla Stephen's

Cof fee  Shop,  fo r  $210.00 ,  p lus  pena l ty  and in te res t  o f  $21.00 ,  fo r  a

total  due of  $231-.00, based on a repossession of  f ix tures and equip-

ment from Rook Restaurant, Inc. The Sales Tax Bureau estimated the

value of  the f ix tures and equipment to be $3,000.00, s ince appl icant

failed to reply to its request for additional information. Applicant

fi led a timely protest in conaaction with the above deternination.

2.  On September 27, L974, the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes Due

(Not ice 1t90,734,664) against  Denos Vourder is dlbla Stephen's Coffee

Shop, for  $210.00, plus penal ty and interest  of  $46.20, indicat ing

a total  due of  $247 .20 (should apparent ly be $256.20) ,  based on a

repossession of f ixtures and equipment from Cervone Restaurant Corp.

The Sales Tax Bureau estimated the value of the fixtures and equip-

ment to be $3,000.00, s ince appLicant fa i led to rePly to i ts request

for additional information. Applicant f i led a timely protest in

connection with said determination.
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3. Applicant, Denos Vourderis, operated a restaurant under the

name of Stephen's Coffee Shop at  89-62A 155th Street,  Jamaica, New

York, unti l November 24, L972, dt which time he sold the business to

Rook Restaurant, Inc. The Notif ieation of Sale, Transfer or

Assignment in Bulk (ST-274)fi1ed by the purchaser (Rook Restaurant,

Inc . )  s ta ted  tha t  the  to ta l  sa le  p r ice  was $40,000.00  and the  sa le

pr ice of  the f ix tures and equipment was $5,000.00. At the t ime of

the sale, the purchaser executed a series of promissory notes, 8s

well as a security agreement. The notes were payable monthLy for the

balance of the purchase price. Applicant f i led the purchase money

security agreement. Several months after the saLe, the purchaser

defaulted in the payment of the notes. Applicant instituted legal

proceedings for the repossession of the premises and foreclosure of

the security l ien. On June 26, L973 at an auction sale by the City

Marshal l ,  appl icant was the successful  b idder ($1.00) at  the fore-

closure sale. Applicant decided to re-open the premises and continue

to operate the business using the fixtures and equipment, untiL a

second purchaser could be obtained.

4. On July 3, L973, applicant again sol-d the aforementioned

restaurant. (including the fixtures and equipment) to Cervone Restaurant

Corp. The Notif ication of Sa1e, Transfer or Assigrrment in Bulk (ST-274>

filed by the purchaser (Cervone Restaurant Corp.) stated that the

total  sale pr ice was $32,000.00 and the sale pr ice of  the f ix t r : res

and equipment rnras $3,000.00 As part  of  the purchase pr ice,  the
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purchaser executed a series of promissory notes and a security

agreement. The applicant filed the purchase money security agreement.

After several months, Cervone Restaurant Corp. defaulted in the

payment of the outstanding notes. Applicant then instituted 1egaL

proceedings for repossession of  the premises and foreclosure of  h is

credi tor 's l ien.  Appl icanrt  was the successful  b idder ($1.00) at  the

public auction sale presided over by a City Marshall of the City of

New York. Prior to the auction saLe, applicant discovered that nany

of the chattels and assets of the restaurant (including glassware and

silverware) lvere removed from the premises. Applicant re-opened the

premises and continued to operate the restaurant until he was able to

obtain a third purchaser in June of L974. Applicant again sold the

restaurant with the fixtures and equipment to Psaropoula Restaurant

Corp .  on  June 28 ,  L974.

5. Applicant failed to present any evidence that the r:npaid

balance of principal and interest r:nder the security agreement was

less than $3,000.00 with respect to the repossession of  the f ix tures

and equipment from Rook Restaurant, Inc.

6.  Appl icant received payments in the sum of $1,400.00 from

Cervone Restaurant Corp. as partial compensation for the fixtures and

equipment, leaving an unpaid balance of $1,750.00 which included

pr incipal  and interest .
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CONCLUSIONS OF LAW

A. That the operation of the business by applicant as set

forth in Findings of Fact rr3rr and "4t', supra, negates an intent to

rese11 the fixtures and equipment, but rather shows an intent to

purchase the same for use in the operation of appl-icant's business.

B. That the repossession by appLicant of the fixtures and

equipment constituted a sale within the intent and meaning of

sect ion 1101(b) (5) of  the Tax Law.

C. That the consideration paid for a transfer under a

rePossession is the r:npaid balance of principal and interest under

the mortgage, plus the additional compensation (if any), paid by the

mortgagee for the transfer.

D. That the acquisit ions by applicant of the fixtr:res and

equipment as more fully set forth in Findings of Fact rr3rt and "4"

constituted a taxable sale at retail within the intent and meaning

of  sec t ion  1101(b) (4 )  o f  the  Tax  Law.

E. That in accordance with Conclusion of Law , the amount

sub jec t  to  tax  under  Not ice  { f90 ,734,664 is  $1 ,751.00 .  The sa les  Tax

Bureau is directed to recompute the.tax due in accordance herewith.

F. That the application of Denos Vourderis is granted to the

extent indicated in Conclusion of LarnT "E", but is in all other

respecEs denied.

DATED: Albany, New York
August 25, 1978


