
STATE' OF NEI I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

KARL ruc 
'fiun 

rN d/b/a
TIJUANA RESTAURANT

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Sales & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law,for the X8$iq6txtt Period(*)
September 1, 1969 through August, 31

State of New York
County of A1bany

AFFIDAVIT OF MAILING

, L972

ilohn Huhn , being duly sworn, deposes and says that

5ihe is an employee of the Department of Taxation and Finance, over 1-8 years of

age, and that on the 13 day of October , L9 78_, xhe served the wlthin

Notice of Determination by (xre{:erxdf mail upon Karl- Mclaurin
dh/a Tijuana Restaurant

(tdFEltirdoHxr$€<5:f) the petitioner in the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

as follows: Karl- I"lclaurin
dtb/a Tijuana Restaurant
l-85 West Florence St.
Syracuse, l i lY L32O7

and by deposit ing same enclosed in a postpald properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL servlce withln the State of New York.

That deponent further says that the said addressee is the er5.f|ftlsaxxfalD{t

Irn: fSX) pet i t ioner herein and that the address set forth on said rdrapper is the

last known address of the (epxesufrrx[rae><rfX*x) petitioner.

Sworn

13

to

d a y

before me th is

of October , L97g

rA-3 (2/76)



STATd oF NEI4I Y0RK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
KARJ, MC LAURTN dtb/a

TIJUANA RESTAURANT
For a Redetermination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of  Sa1es & Use
Taxes under  Ar t ic le(s)  2g & 29 of  rhe
Tax Law for the :exx{s}:<grp(Period (g)
Septernber 1, 1969 through August 31 , LgZ2

State of New York
County of Albany

'John Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxation and Flnance, over 1-8 years of

age, and that on the 13 day of October , Ig78, )she served the wlthin

Notice of Determination by 6crxtd6{x*) mail upon Sheldon l(al-l-, CPA

( representat ive of )  the pet i t ioner  ln  the wi th in proceeding,

enclos ing a t rue copy thereof  in  a securely  sealed postpaid r r rapper addressed

fol lows: Sheldon KaLl_, CpA
3522 ilames Street
Syracuse, IIY L3O26

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r f , rapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me this

13 day of October

AFFIDAVIT OF MAILING

by

a s

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
iRx RppenLs BUREAU

ALBANY. NEW YORK 12227

ottffi ltr tttg
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

ntrl e8mrttn
Wt fltuffir hrtmrnt,
frt |ht nfrfintr ttffil!
qfttfimr llf ttlo?

Sttf fr, ftlftrtl,fir

Please take notice of the gfj;mt;1t1n
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) X$f tpat of the Tax Law, any
proceeding in court to review an-adveiie-decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within .
from the date of this notice. 

--- '--J'  "-- '-- '-  { n|br

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authority for reply.

€Qt:v cj:r.-)W' :'-{rorq$ *Uatt
lhffry rrlrrrr!:

"-.;;i,f,

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

:
In the Matter of the Application

of
:

KARL MC LAURIN d/b/a DETERMINATION
TIJUANA RESTAURANT :

for Revision of a Determination or for :
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax Law for :
the Period September L, L969 through
August  31,  L972

:

Applicant, Karl Mclaurin d/b/a Ti juana Restaurant, 185 West

Florence Street ,  Syracuse,  New York L32O7,  f i led an appl icat ion

for revision of a determination or for refund of sales and use

taxes under Art icles 28 and 29 of the Tax Law.for the period

September 1, L969 through August 31, L972 (Fi le No. L4L52l.

A small claims hearing was held before .Toseph Chyrlnnraty,

Hearing Off icer, at the off ices of the State Tax Commission,

333 East  Washington Street ,  Syracuse,  New York,  or  Ju ly  25,  L977

at  1:15 P.M.  Appl icant  appeared by Sheldon Kal l ,  CPA. l lhe Sales

Tax Bureau appeared by Peter Crotty, Ese. (Francis Cosgrove, Esq.,

o f  counse l ) .
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ISSUES

I.  Whether  appl icant  was a person requi red to  co l lect  sa les

tax and was personally l iable for such tax in accordance with

sec t i ons  1131 (1 )  and  1133 (a )  o f  t he  Tax  Law .

II.  Whether applicant was entit led to a refund for sales tax

paid for  the per iod December 1,  L97l  through August  31,  L972.

FINDINGS OT FACT

1. Applicant, Karl Mclaurin, was l isted as vendor on the

sales tax returns of Ti juana Restaurant located at 700 South Avenue,

Syracuse,  New York.

2.  On February 20,  L975,  the Sales Tax Bureau issued a

Notice and Demand for Payment of Sales and Use Taxes Due against

the applicant, Karl Mclaurin, for sales tax due in the sum of

$3,432.68 for  the per iod September L,  1969 through August  31,  L972.

This was done on the g,rounds that he was personally l iab1e as owner

of  T i juana Restaurant  for  sa les tax due in  accordance wi th  sect ions

1131 ( I )  and 1133 of  the Tax Law.  This  Not ice and Demand was based

on sales tax returns f i led under the name of Ti juana Restaurant

and containing the signature of Karl Mclaurin.

3.  On February 28,  L975,  appl icant  f i led an Appl icat ion for

Credit or Refund of State and Loca1 Sales or Use Tax with the

sares Tax Bureau, craiming a refund for sales tax paid by him for

the per iod December L,  l97L through August  31,  L972.  In  accordance
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with his application for refund, applicant contended that he

was the owner in name only and not the proper person required

to co l lect  sa les tax.

4.  On July  31,  L975,  the Sales Tax Bureau d isa l lowed

appl icant 's  c la im for  re fund.  On August  13,  L975,  appl icant

f i led an application for a hearing.

5. Sales tax returns for the period December 1, 1968 through

August 31, L97L were f i led on October 22, L97L. applicantrs name

was s igned at  the p lace for  the ' ,s ignature of  vendor" ,  but  he

claimed that Lamar Lee signed the name Karl Mclaurin on these

sales tax returns. Sales tax returns for the period September L,

1971 through November 30, L972 were f i led with the Sales Tax Bureau

on March 23, L973. These forms l isted the name of the business

as "KarI Mclaurin d/b/a Ti juana Restaurant. " Applicant admitted

signing this set of returns, but he claimed he did so on the advice

of the Sa1es Tax Bureau. lttre total tax reported on all the above

returns was $5,152.03.  On October  L,  Lg73,  appl icant  f i led a

petit ion in bankruptcy in the United States Distr ict Court for the

Norttrern District of New york

6.  Appl icant ,  Kar l  Mclaur in ,  made payments of  $1,490.85

which were applied to the sales tax shown to be due on the returns
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of Ti juana Restaurant. Dividends from bankruptcy in the sum of

$228.50 were also applied to the tax due shown on the above returns,

l eav ing  a  tax  ba lance  due  o f  ; 3 ,432 .68 .

7. Applicant, Karl Mclaurin, contended that the true owner

of Ti juana Restaurant was Lamar Lee, his brother-in-1aw, and that

the business was in applicant's name because Lamar Lee had a prior

criminal convict ion which precluded him from acquir ing a l iquor

l icense. Applicant also contended that the only money he con-

tr ibuted to the business was an advancement for the l iquor l icense,

for which he was reimbursed. Applicant claimed that he did not

work for nor did he derive any profi ts or benefits from the business,

and that the operation of the business was conducted by Lamar Lee.

8. Applicant introduced a letter from the Assistant Distr ict

Supervisor of the New York State Department of Labor e>plaining

that according to Department records, Lamar Lee "appeared to be

the operator  o f  the business."

CONCLUSIONS OF LAW

A. 1[Lrat applicant, Karl Mclaurin, fai led to sustain the

burden of proof required to show that he was not a person required

to col lect tax.in accordance with the meaning and intent of

section 1131(1) of the Tax Law. That applicant was personally

l iable for the tax imposed, col lected, or required to be collected

as prov ided in  sect ion 1133 (a)  o f  the Tax Law.
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B. Itrat the application of Karl Mclaurin d/b/a Tijuana

Restaurant is denied and the denial of refund issued July 31,

L975 is  susta ined.

DATED: Albany, Nerf York

October 13 , 1,97 8

STATE TA>( COMMISSION

COMMISSIONER


