
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t lon

o f

STATE DEPARTIVIENT STORE, INC.
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of  Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law , for the tvEltl{eF.oo( Period (x)
September 1, 1972 through November 30, L975.

Stat,e of New York
County of Albany

John Huhn , being duLy sworn, deposes and says that

cfte is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24t-}:. day of April , L978, xhe served the withln

Notice of Determination by Aulooefs@ mail upon State Department

S to re ,  I nc . (mnmcmfi**wod) t-he petltioner ln the within proceedtng,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaLd wrapper addressed

as  fo l l ows : State Department Store, Inc.
9O4 Prospect Avenue
Bronx, New York

and by deposit ing same enclosed in a postpaid properly addressed r i l rapper Ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the Qcfrm*xfsldn

xfttalfit) petitioner herein and that the address set forth on said rf,rapper ig the

last known address of the Qlt+fee$x$lrru:<df<>tfill) petitloner.

Sworn to before me this

24E}: day of Apri l  ,  1978

AFFIDAVIT OF !,TAILING

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

THOMAS H .  LYNCH

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

Anrll" l4r lt?e

Strtr Dq)artilatrt Storrn Ino.
904 Frorp.Gt Avrnul
Bron*, [e YorI

Ornthnrnr

Please take notice of the Dlf!illltrflflQ:t
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1138 & llaS of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { lOnthr
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,
,L_

dtofrtih
E irltre

cc :Wi r ;

Taxing Bureau's Representative

TA-1.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

STATE DEPARTMENT STORE, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period Septenrber 1, L972 through
November 30,  L975.

DETERMINATION

Applicant, State Department Store, fnc., 904 Prospect Avenue,

Bronx, New York, filed an application for revision of a deternina-

t ion or for refund of sales and use taxes under Art icles 2A and 29

of the Tax Law for the period September L, Lg72 through November 30,

L975 (F i le  No.  L5974)  .

A small claims hearing was held before Joseph A. ltilack, Ilear-

ing Off icer, at the off ices of the State Tax Commission, ft lo World

rrafl6{ 'Center, New York, New York, on i lune 23, L977 at L:15 P-M-

Applicant appeared by Stanley K. Gaines, president. The Sales Tax

Bureau appeared by Peter Crotty, Esq. (Iouis Senft, Esg-, of

counsel )  .

ISSUE

Whether the results

and records by the Sales

through November 30, L975

sales tax l iab i l i ty .

of the examination of applicant's books

Tax Bureau for the period September L, L972

properly refl-ected applicant' s additionaL
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FINDTNGS OF FACT

1. On June 25, L976 as t l le result of an audit,  the Sales Tax

Bureau issued a Notice of Determination and Demand for payment of

Sales and Use Taxes Dtre against applicant, State Department Store,

Inc., for the period September L, Lg72 through November 30, L}TS in

the amount  of  S5,319.06,  p lus penal ty  and in terest  o f  g2,L2L.3g,

fo r  a  to ta l  due  o f  97 ,440 .45 .

2. During the period at issue, applicant operated a retai l

clothing store special izLng in women,s crothing. ttre applicant

did not maintain a general ledger or other books of original entry,

nor were cash register tapes, sales sl ips or purchase invoices

kept- Sales tax returns were prepared by an analysis of the check- r-

ing account.

3- A eomparison of the applicant's sales tax returns and Federal

tax returns for the period June r, Lg73 through May 31, rgTs indi-

cated that gross sales per sales tax returns were understated by

$18 ,  825  .  00 .

4. The Sales Tax Bureau's

for the entire audit period and

$68, 802 . 00. lFtre parties agreed

auditor analyzed bank statements

found additional taxable sales of

that the additional taxable sales

!'tere actually loans to the business which had been deposited in the

checking account. Ilowever, the

sales for the fol lowing reasons:

cover the third party loans t el

auditor considered

(1) there was no

although based in

the loans to be

agreement to

Pennsylvania, the
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Iender was a related party and transactions were not at arms-lengtlt;

(3) the Federal income tax returns of applicant showed no record of

the loans as a liability t Ql no part of the l-oans had been repaid,

nor was there a formal or informal plan to repay in the future;

(5) applicant's accounting system lacked such internal- controls as

would prevent swapping of funds or lapping-

5. lltre auditor also determined that purchases of f ixed assetg

in the amount of $1,621.00 were made without payment of sales tax-

coNclusroNs Qg r,Aw

A. ttrat, the computation of additional taxable sales by the

Sa1es Tax Bureau's auditor was not based on such information as

may have been available within the meaning and intent of section

1138 (a) of the Tax Law and is, therefore, eroneousi.

B. l f trat the applicant's addit ional taxab]-e sales are $18,825.00,

the difference between gross sales per Federal tax return and sal-es

tax returns as indicated in Finding of Fact "5, " above.

C. Ttrat the application of State Department Store, Inc. is

granted to the extent indicated in Conclusion of law "8, " that the
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Sal-es Tax Bureau is hereby directed to modify the Notice of Deter-

mination and Demand for Payment of Sales and Use Taxes Dre issued

June 25, L976, and that, except as so granted, the application

is in al l  other respects denied.

DATED: Albany, New York

Apr i l  24,  L978

COMMISSIONER


