
9TATE OF NEW YORK
.STATE.TAX COMMISSION

In the Matter of the Pet i t ion

o f

STARIITE CATERERS, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of Sales and Use
Taxes under  Ar t ic le(s)  28 &,  29 of  the
Tax Laq for the SaenFFlX Pertod (s)
June 1, L967 - rr"a*y. 3L, L970.

AFFIDAVIT OF MAILING

State of New York
County of Albany

John lluhn , belng duLy sworn, deposes and says that

tGhe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 2nd day of October , L978 r 13he served the wlthln

Notice of Determination by {ocobtf,r€$ mail upon StarLite Caterers, Inc.

(oa4xeceorutuexn&< the petitloner ln the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

as fo l - lo ros :  S tarL i te  Caterers ,  Inc .
58-45 L93rd Srreer
Flushing, New york

and by deposlt ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ictal  depository) under the excluslve care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee ls the:(xgo*ffitCxn

d@aXlISF petitioner herein and that the address set forth on said nrapper ig the

last knorrn address of the Qrrpeoex*arudrx:radocftnn petitloner.

Sworn

2nd

to  before me th ls

day of  October  ,  L978

)tr' r

rA-3 (2/76)



STATE OF NEW YORK
.STATE.TAX COMMISSION

In  the lv lat ter  of  the Pet i t lon

o f

STARLITE CATERERS, INC.
For a Redeterminat ion of a Def lc iency or
a Revision of a Determinatton or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  rhe
Tex Laqlfoq -t!r_e Se€g€Fti{ Perlod(s)
lute L, L967 - May' 31, L970: 

'

AFFIDAVIT OF MAILING

by

a s

State of New York
County eg Al-bany

John Huhn , being duly sworn, deposes and says that

Se is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on rhe 2nd day of October , rg78, lBhe served rhe withln

Notice of Deterrrination by d&fiX@ mail upon Se5rmour Temkin, CPA

(representative of) the petitloner ln the wlthin proceedl.ng,

enclosing a true copy thereof ln a securely sealed postpald rrrapper addressed

foLlows: Se5mour Temlcin, CPA
l-89 Montague Street
Brookl-yn, New York LL20L

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal .  depository) under the excLusive care and cust,ody of

the united states Postal  service wtthin the state of New york.

That deponent further says that the said addressee is the (representative

of the) pet i t ioner herein and that the address set forth on sald nrapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me thls

2nd day of October , L9 78
, /

/'/ t'u "o /

rA-3 (2/76)



STATE OF NEW YORK
.Sr^s,ru rax coMMrssroN

In the Matter of the Pet l t ion

o f

STARLITE CATERERS, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  rhe
Tax Law,for tfoecxxao@:Br Period (s)
Jnne 1. L967 - t lav 3l-. L97O-

AFFIDAVIT OF I''AILING

by

a s

State of New York
County of Albany

John Huhn , belng duly sworn, deposes and says that

gfe is an empLoyee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 2nd day of October , L9 TSrtGhe served the wlrhln

Notice of Detetmination by (nscc*fgcti maiL upon Louis Berland

(representat ive of)  the pet i t ioner in the wlthin proceeding,

enclosing a true copy thereof ln a securely seaLed postpaid l rrapper addreseed

fol lows:Louis BerLand
L223 East 56th Street
Brooklyn, New York

and by deposlt ing same encl-osed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the united states Postal  servlce withln the state of New york.

That deponent further says that the said addressee is the (representatlve

of the) pet i t ioner herein and that the address set forth on sald l rrapper le the

last knovm address of the (representat ive of the) pet i t ioner.

before me this

y  o f  October  ,  1978

Sworn to

2nd da

rA-3 (2/76)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK T2227

J A M E S  H .  T U L L Y  J R . ,  P R E 9 I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

OrGSrr l, lttf

fgrlfn Grnrml hr.
1g*fl tt$f $t'rrt
ftnWf ttlorlt

e;tlmr

please take notice of the trtgrlrdln
of the State Tax Commission enclosed herewith.

proceeding in court to review an adverse decision
Commission can onlv be instituted under Article

by the
78 of

State Tax
the Civil

, -Sincerelv.w<!-/ Jrrrg$,
frfrf

I""":,:";"",1"":J1l"TJ.T"liJi"tud'stt*t#:':'T:TiT;'::",

E:ilI'ff ,rxL,T:,i:';"i"il:;il;"ti:il"ffi l"ir'l.rlrytr"
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc: Petitionerts Representative

Taxing Bureau's Representative

TA-L.L2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

STARTITE CATERERS, INC.

for Revision of a Detennination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period June 1, 1967 through May 31,
L970 .

DETERMINATION

Appl icant ,  Star l i te  Caterers,  Inc. ,  58-45 193rd Street ,  F lushingt

New York, f i led an application for revision of a determination or for

refund of sales and use taxes under Art icles 28 and 29 of the Tax Law

for  the per iod June L,  L967 through l r lay 31 |  L970 (F i le  No.  00480) .

A small claims hearing was held before Wil l ian Valcarcel, Hearing

Officer, dt the off ices of the State Tax Commission, Two World Trade

Center, New York, New Yorkr orl Septembet 2, 1977 at 9:15 A.M. appli-

cant appeared by i ts president, Louis Berland, and by Seymour Temkin'

CPA. The Sales Tax Bureau appeared by Peter Crotty, Esq. (Frank

Lev i t t ,  Esg .  ,  o f  counse l ) .

ISSUES

I. Whether certain services provided by applicant as part of a

catered function are subject to sales tax.

II. Whether the penalties imposed by the Sales Tax Bureau on the

Notice of Determination and Demand for Papnent of Sales and Use Taxes

Due issued January 29, LITL should be waived.
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FINDINGS OF FACT

1.  Appl icant ,  Star l i te  Caterers,  Inc. ,  f i led New York s tate

and local sales and use tax returns for the period June 1, L967

through May 31,  1970.

2. On January 29, L97L as a result of an audit,  the Sa1es Tax

Bureau issued a Notice of Determination and Demand for Payment of

Sales and Use Taxes Due against Starl i te Caterers, Inc. for taxes

due  o f  $L2 r158 .04 ,  p l us  pena l t y  and  i n te res t  o f  $3 r38L .46 ,  f o r  a

to ta l  due  o f  $15 ,539 .50 .

3.  Appl icant ,  Star l i te  Caterers,  Inc. ,  is  a  caterer  which,  in

addit ion to preparing al l  food and drink, furnishes waiter service.

Other optional services are also available. These optional services

include French service and rol l ing bar service. French service pro-

vides for addit ional waiters for food service. Roll ing bar service

provides for table-to-table beverage service. The contract between

applicant and customer separately states al l  charges for such services.

All catering services are performed at the Fresh Meadows Jewish Center

in Queens, New York

4. The audit conducted by the Sales Tax Bureau consisted of an

analysis of sales for the test period June 1, L969 through August 31,

L969.  Non- taxable sa les in  the amount  of  $201530.00 were d isa l lowed

for the test period. This represented 63 L/22 of non-taxable sales

reported. The 63 L/22 disal lowance was applied to non-taxable sales
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reported for the audit period, which resulted in addit ional taxable

sa les  o f  $225 ,624 .00  and  add i t i ona l  t ax  due  o f  $L2 ,082 .20 .  o f  t he

tota l  amount  d isa l lowed for  the test  per iod,  $15,L92.00 were charges

for French service, rol l ing bar service and fees paid for the temple,

rabbi, cantor and soloist. The Sales Tax Bureau determined that al l

charges made by a caterer are subject to tax, except for separately

stated t ips or gratuit i t ies. The other i tems on which the assessment

was based are not  a t  issue here.

5. Applicantrs charges made for French service and rol l ing bar

service were tips for the additional waiters who were necessary to

perform these services. The contracts provide for a $2.00 per person

tip for the normal waiter service. There is an additional charge of

$1.00 per  person for  French serv ice and for  ro l l ing bar  serv ice.

6. A11 monies received for French service and rol l ing bar service

were paid over in fut l  to the waiters.

7. Applicant did not charge the customer for the use of the

temple. The fees it  charged for rabbis, cantors, and soloists were

paid over in ful l ,  by separate check, to the Temple as separate pay-

ments to be made to the professional personnel involved in the religious

serv ice.

8. Applicant contended that the charge for the services of Kashruth

supervisors were not subject to tax. However, the audit assessment did

not include these charges, since applicantts records disclosed that tax

was collected on these charges and included on the sales tax returns

fi led by applicant.
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That applicant acted in good faith at all t imes.

CONCLUSIONS OF LAh

A. That although not specif ical ly designated as such, the monies

received from French service and rolling bar service subsequently paid

out in ful l  to the waiters, constituted t ips or gratuit ies and are'

therefore, not subject to tax.

B. That monies received by applicant from customers in payment

of fees for rabbis, cantors, and soloists are not subject to tax,

within the meaning and intent of sections 1105 (d) (1) and 1101 (b) (3)

of the Tax Law. (Matter of Ocean Catering Corp., State Tax Commission,

December  29 ,  1970 . )

C. That the tax collected on the services rendered by Kashruth

supervisors was correctly reported., in accordance with section 1137

of the Tax Law.

D. That the penalt ies imposed pursuant to section 1145 (a) of the

Tax Law are cancelled

E. That the application of Starl i te Caterers, Inc. is granted to

the extent  ind icated in  Conclus ions of  Law r rArr ,  'B 'and "D",  above;  that

the Sales Tax Bureau is hereby directed to accordingly nodify the Notice

of Determination and Demand for Payment of Sa1es and Use Taxes Due dated

January 29, L97L and that, except as so granted, the application is in

al l  other respects denied.

DATED: Albany, New York

9 .

October  2 ,  L978



ttt t\leurlbrk State OePartmerrt of

fill iAxarloN and FINANGE
uE!

P lease  f i l e .

M-75 $/761

Joseph ChyrlnvatY



srATE oi r.rew yoRK
Srnre rAx coMMrssroN
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

ta/d/e',u,
4 & .

i

J/n,,/rl
J

JAMES H .  TULLY  JR . .  PRESTOENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Oatolu l, tttl

ttrrLttr Crnrrrrrl tr[o.
tt-ll lttrd ttant
fhnhlryf hr lorlk

Grticr

Please take notice of the btednfttm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) l,ff$ e U*tof the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Sup-reme
Court of the State of New York, Albany County, within I rothl
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

cc: Petitionert s Representative

Taxing Bureauts Representative

Jor

TA-L.r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the ApplicatLon

o f

STARIITts CATERERS, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period June l, L967 through ltay 31,
1970 .  .

a

DETERITIINA,TION

Appl ican t '  S ta r l i te  Caterers r ' Inc . ,  58-45  193rd  St ree t ,  F lush ing ,

New York, filed an application for revision of a determination or for

refund of sales and use taxes under Articles 28 and 29 of the Tax Law

for the per iod June l ,  L967 through May 31, 1970 (Fi le No. 00480).

A small claims hearing was held before gfitt ianr Valcarcel, Hearing

Officerr dt ttre offj,ces of the State Tax Conmission, Ttro World Trade

center, New York, New Yorkr on septembet 2, L977 at 9:15 A.lf. Appll-

cant appeared by its president, Louis Berland, an4 by Selmour Ternlsin,

cPA. The sales Tax Bureau appeared by peter crotty, EBg. (Frank

Lev i t t ,  Esg . ,  o f  counse t ) .

rssnEs

I. Whether certain services provided by applicant as part of a

catered function are subject to sales tax.

rr' whettrer the penarties imposed by the sales,Tax Bureau on the
Notice of Determination and Demand for payment of sales and use TaxeE
Due issued January 29, lg7l should be waived.
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FINDINGS OF FACT

1. Appl icant,  Star l i te Caterers,  Inc. ,  f i led New York state

and local sales and use tax returns for the period June L, L967

through May 31, 1970,

2.  On January 29,1971 as a resul t  of  an audi t ,  the SaLes Tax

Bureau issued a Notice of Determination and Demand for Pa1'rnent of

Sales and Use Taxes Due againEt Starlite Caterers, Inc. for taxes

due o f  $1 .2 ,158.04 ,  p lus  pena l ty  and in te res t  o f  93 '381.46r  fo r  a

to ta l  due  o f  $15r539 .50 .

3.  Appl icant,  Star l i te Caterers,  Inc. ,  ig a caterer which,  in

addition to preparing all food and drink, furnishes waltetr service.

Other optional services are also available. These optional serviees

include French service and rolling bar service. French servi.ce Pro-

vides for additional waiters for food service. Rolling bar service

provides for table-to-table beverage service. The contract between

applicant and customer separately states all chargee for guch serviceE.

All catering services are perforned at the Fresh Dteadows Jewish Center

in Queens, New York.

4. The audit conducted by the SaIeE Tax Bureau aonslsted Qf an

analysis of sales for the test period June 11 1969 through August 31t

1969. Non-taxable sales in the amount of  $20'530.00 were disal lowed

for the test period. This represented 63 L/2* of non-taxable sales

reported. The 63 L/2* disallowance was applied to non-taxable sales
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reported for the audit period, which resulted in additional taxable :

sa les  o f  g225,G24.00 and add i t ionaL tax  due o f  $12,0g2.20 .  Of  the  
, i  ,  r , ,
i '  '

total amount disallowed for the test period, $15 rL92.00 were charSel , 
*, ' i ,

il for the temple '

rabbi, cantor and soloist. The Sales Tax Bureau determined that alL

charges made by a caterer are subject to tax, except for separately

stated tips or gratuitities. The other items on which the assessment

was based are not at issue here.

5. Applicantrs charges made for French $ervice and roLling bar

service htere tips for the additional waiters who were necesgary to

perform these services. The contracte provide for a 92.00 per pergon

tip for the normaL waiter service. There is an additlonal charge of

$f.00 per persen for French service and for roll ing bar service

5- All monies received for French service and roll ing bar gervice

were paid over in full to the waiters. :

7 - applicant did not charge the customer for the use of the

temple. The fees it charged for rabbis, cantors, and soloists erere j

I

pa idover in fu1 l ,bysepara techeck , tg theTernp ] .eassepara tepay :

ments to be made to the professional personnel involved in the religious

service

8. Applicant contended that the charge f,or the services of Kashruth

supervisors were not subject to tax. Howevepr tbe audit assessment di.d: 
' '

not include these charges, since applicantrg records disclosed that tax

was collected on these charges and included on the sales tax returns

f i led by appl icant.
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9. That applicant acted in good faith at all t ines.

coNq,LusroNs or LAh

A. That although not specifically designated as such, the moni.es

received from French service and rolling bar service subsequently paid

out in fuIl to the waiters, constituted tips or gratuit ies and are,

therefore,  not  subject  to tax.

B. That monies received by applicant from customers in payment

of fees fpr rabbis, cantorsr ind soloists are not subject to tax,

wi th in the meaning and intent of  sect ions l t05(d) (1) and l l01(b) (3)

of the Tax Law. (Matter of Oceql Caterpg_-Corp.-, State Tax Conunission,

December  29 ,  1970 . )

C. That the tax colLected on the

supervisors was correctly reported, in

of the Tax Law.

services rendered by Kashruth

accordance wittr section 1137

D. That the penaLtieg imposed pursu.rnt to section 1145 (a) of the

Tax Law are cancelled.

E. That the application of Starlite Caterers, Inc. is granted to

the extent indicated in ConcLusions of Law oA", 'B'and ripn, abovet that

ttre Sales Tax Bureau is hereby directed to accordingly modLfy the Notice

of Determination and Demand for payment of Sales and Use Taxes Due dated

January 29, L}TL and ttrat, except as so granted, the application is in

all other respects denied.

DATED: Albany, New York

October  2 ,  1978


