
STATE OF NEW YORK
STATE TAX COMMISSION

In  the  Mat te r  o f  the  Pet i t ion

o f
S & K WINE & LIQUOR CORP.

For a RedeEerminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Sales & Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law,for the Xeoo(x)r:* Perlod (g|

March 1, 1973 throuqh Februar:f 29

State of New York
County of A1bany

AFFIDAVIT OF MAILING

,  L976

John Huhn , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxation and Flnance, over L8 years of

age, and that on the L3 day of October , L9 79, 1$re served the within

Notice of Det,ermination by &m*Ac$ mail upon S & K Wine
& Liquor corp' 

(mgxeurjarsrecox| rhe peririoner in rhe wirhin proceedlng,

by encl-osing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: S & K Wine & Liquor Corp.
32O Peat Street
Syracuse, SIY 1321-0

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper ln a

(post off ice or off icial depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the 6I'FC€3:5If&nt$SS

)€fuEhd pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the 6r*Itlm*xfiaoiixE:ioe)thxX petltloner.

Sworn to before me this

13 day of October ,  L97g

r^-3 (2/76)  /



,. STATE OF NEW YORK
STATE TAX COMIiISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

os*str llr ltto
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

t t f t tm*fd,frsfQtD*
tlo trtt st*nt
trrrmrrr lf l;illts

ffitlmr

Please take notice _of the -p.;Anffftfm
of the State Tax Commission tiit-lG6tfT6fdTvith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lll! f tttt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t p1$f
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision ,may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc:

Taxing Bureauts Representative

TA-1.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

s&KWTNE&LTQUORCORP.

for Revision of a Deterurination or for
Refi:nd of SaLes and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, L973 through
February 29 , L976.

I. t{hether an

Continental Leasing

or an agreement to

Appl icant,  S & K Wine & Liquor Corp. ,  320 Peat Street,

Syracuse, New York 1321-0, f i1-ed an application for revision of a

determination or for refund of sal-es and use taxes under Articles

28 and 29 of the Tax Law for the period March 1, L973 through

February 29, L976 (Fi1e No. 15982).

A small- claims hearLng was held before Joseph Chyrywaty,

Hearing Officer, 8t the o.ff ices of the State Tax Comission,

State Office Building, Syracuse, New York, oD JuLy 26, L977 at

2245 P.M. Applicant appeared by its secretary, Frederick P.

Kessler. The Sales Tax Bureau appeared by Peter Qrotty, Esq.

(Andrew Haber,  Esq.,  of  counsel) .

ISSI]ES

DETERMINATION

agreement between appl-icant and Tri-

Company constituted an agreement to purchase

l-ease computer ter:urinal-s.
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II. If the transaction constituted a lease agreement, whether

the entire amount of the monthly rental palment rilas subject to tax.

III. Wtrether the Sal-es Tax Bureau made an assessment of

additional tax more than three years after the filing of a return.

FTNpINGS OF F+CT

1. Appl-icant, S & K Wine & Liquor Corp. (hereinafter "S & K"),

vras a wholesale wine and liquor distributor in the Syracuse, New

York,  area.

2. On July 2, L976, ars the result of an audit, the Sales Tax

Bureau issued a Notice of Determination and Demand for Pa5ruent of

SaLes and Use Taxes Due against applicant for taxei due of

$l- ,190.76 (plus penal ty and interest)  for  the per iod March l - ,  1973

through February 29, L976.

3. Applicant timeLy applied fot a hearing to review the

aforementioned determination.

4. On January 5 , L973, appl-icant entered into an agreement

with Computer Cosmunications Network, Inc. of NashviLle,

Tennessee (hereinafter "CCN"), wherein CCN agreed to provide

applicant with a computer bil l ing service.

5. In order for CCN to provide the agreed bil l ing service,

it was necessary for the applicant to have computer tetminals

avaiLable. These terminal-s were provided by Tri-Continential

Leasing Company of Saint Louis, Missouri, pursuant to an agreement

executed by lrving Smith as the president of S & K. This agree-

ment referred to Tri-Continential Leasing Company as the Lessor

and S & K as the lessee and also referred to tr,ro Burroughs TC-500
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Computer Temrinals as the "Equipment Leased". The agreement

contained a provision for sixty, monthLy rentaL pa)ments of

$472.50 each and stated that the total  cost  of  the terminals to

lessor  wou ld  be  $21 ,000 .00 .

6. CCN was subsequentl,y acquired by Autouatic Data

Processing, Inc. Thereafter, monthLy charges for the computer

billing service, (as wel-l as the monthly rental pa5rnents for the

computer terninals) hrere bi1Led to S & K by ADP Autonet, Inc., a

subsidiary of Automatic Data Processing, Inc. The reason for the

bill-ing by ADP Autonet, rnc'. for the computer terminals and not

by Tri-Continental Leasing Company was not established at the

hearing.

7. The Sales Tax Bureau determined that applicant l-eased

the computer terminal-s; therefore, the monthly rental payments

were subject to sa1es and use tax.

8. Applicant contended that the agreement with Tri-

Continential- Leasing Company was a five-year Lease purchase

agreement and that the purchase occurred on January 5, L973;

therefore, appLicant contended that the Sales Tax Bureau was

barred by the three-year statute of limitations from issuing the

above dete:mination. No docr:mentary or other substantial

evidence was submitted by applicant to show that the agreement

between Tri-Contential Leasing Company and applicant was other

than a lease agreement.
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g. In the al-ternative, applicant argued that if the monthLy

payments were for:nd to be taxabLe, a reduction in the amount of

tax fognd due shouLd be made, since a portion of the sixty

monthly payments constituted a charge of interest or for financing.

CONCLUSIONS OF I,AW

A. That applicant's agreement with Tri-Continental Leasing

Company identifying appLicant as the Lessee and the computer

te::rrinals as the equipment Leased' was an agreement to Lease

computer terminals and not an agreement to purchase said

terminal-s.

B. That the monthly rentaL payments in the amowlt of $472.5A

constitute a "receipt" within the meaning and intent of section

1101(b) (3) of the Tax Law, and that such receipts are subject to

the imposition of sal-es tax pursuant to section f l-05 (a) of the

Tax Law.

C. That the Sal-es Tax Bureau was not barred from imposing

sales tax for those periods which ended within three years of the

assessment (Ju1y 2, 1976), pursuant to section l-L47(c) of the Tax

Law. That since the period ending May 31, 1973 was outside the

period within which an assessment may be made, the Sales Tax

Bureau is hereby directed to reduce the Notice of Deficiency

issued Ju1-y 2, 1976 by the amount of tax, penal-ty and interest

due for the aforementioned period.
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D. That the applieation of S & K Wine & Liquor Company is

granted to the extent indicated in conclusion of  Law "c, t 'above,

and that, except as so granted, the appl-ication is in all other

respects denied.

DATED: Albany, New York

Ocrober 13, LgTg

TAX COMMISSION

JL.4z-
COMMISSIONER


