
STATE OF NEW YORK
STATE TAx COMMISSION

In the Matter of the Pet i t lon
:

o f
PIIILAI.IZ OLDSMOBILE, INC. :

For a Redeterminat ion of a Def ic iency or :
a Revision of a DeLerminat, ion or a Refund
of SaLes and Use :
Taxes under Art ic le(s) 2g & 29 of the
Tax Law; fo r  the  Year (s )  o r  Per iod(s )  :
SeFtenber 1, 197a th-ough Fenruar- 28, 1975

State of New York
County of Albany

AFFIDAVIT OF MAILING

John Huhn

Xhe is an empLoyee of

age, and that on the

Determ:inatlon

rhe Deparrmenr'.:1::":,: 
":""":.,"."::';";:"::":,

22nd, day of March , L9 7gr f,he served the wlthin

by

a s

by )$SXIIXffXt nail upon philanz Oldsnobile, Inc.

(ffi the petitioner in the withln proceedlng,

enclosing a true copy thereof in a secureLy sealed postpatd wrapper addreseed

fol lows: phiLanz oldsnobi le,  Inc.
960 Ridge Road
E. Rochester,  Ny L46ZL

and by deposlt ing same enclosed in a postpatd properLy addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the St,ate of New York.

That deponent further says that the satd addressee is the

IOOOenq petitioner herein and that the address set forth on said nrapper ts the

last known address of the pet i t ioner.

Sworn

22nd

to  before me th ls

day of  March
1

rA-3 (2176)

,  L978



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

t|rr$ H, lttf
JAMES H .  TULLY  JR . ,  PRE5 IDENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

tHfrEr Ol{nobllrl lrilr
0S0 rrfir rorl
!r ll$mtrilf tl $tll

0n$mr

level. Pursuant to section(s)
proceeding in court to review a tfi'dl'I{t"i"i; uy the state raxil

Please take notice of the
of the state rax c;ilis"iBi3td8te&rftrewith.

You have now exhausted your right of review at the administrative
of the Tax Law, any

Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I nfhr
from tho date of this notice. :

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to thd New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Taxing Bureau's Representative

Sincerely,

TA-1.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl-ication

of

PIIILANZ oLDSMOBILE, INC.

for Revlsion of a Determination or for
Refr.rnd of Sales and Use Taxes under
Articl-es 28 and 29 of the Tax Lanr for
the Period Septenber 1, 1972 thxough
February 28, L975

DETERMINATION

Applicant, PhiJ-anz Oldsnobile, Inc., 960 Ridge Road, East Rochester, New

York 14621, filed an application for revision of a determinatlon or for refund

of sales and use taxes under Articles 28 and 29 of the Tax Law for the period

September 1, L972 through February 28, L975 (Fil-e No. 11808).

A snal-L claims hearing was held before Joseph Chyrywaty, Ilearing Offlcer,

at the offices of the State Tax Commission, One Marine Midl-and PLaza, Rochester,

New York, on August 10, L977 at 2t45 P.NI. Applicant appeared by Philip J. Lan-

zateLl-a, applicantfs president, and by Arthur V. oubert, applicantfs business

nanager. The Sales Tax Bureau appeared by Peter Crotty, Esq. (Richard Kaufman,

Esq. ,  o f  counse l ) .

ISSUE

I,ltrether the appl-icant l,ras liabl-e for use tax on its demonstrator vehicles.

FINDINGS OF FACT

1. On Oetober 7, 1975, the Sales Tax Bureau lssued a Notice of Determina-

tlon and Demand for Paynent of Sales and Use Taxes Due agalnst the applicant,

Phllanz Oldsmobil-e, Ine., for the perlod September 1, 1972 through February 28,

1975 in the sr.rm of $1 ,gO2,52 in tax, penalty and interest. Sald Notice nas issued

as the result of an audit of applicantrs records and representa use tax due on its

demonstrator vehicl-es .
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2' Applicant, Philanz O1-dsmobile, Inc., ls a new and used car sales agency,

serving the Rochester and Monroe County area. Applicant fil-ed New york State and

l-oca1 sales and use tax returns for the period Septenber L, L972 through February 2g,

L975' on these returns, applicant reported use tax on six demonstrator vehicles

used by its corporate offices' nanagers and sal-es staff. The employees used only

these six vehicles for personal purposes.

3. On audit, the Sal-es Tax Bureau determi.ned that in addltion to the six

demonstrator vehicles the applicant reported on its sal-es tax returns, its sales

staff used addi-tional demonstrators for personal purposes. Therefore, it assessed

a tax on the use of these vehicles. The Bureau determined that the applicant used

additionally and in a taxable manner, nLne, el-even and eight denonstrator vehicles

for the years L972, 1973, and !974, respect ivel-y.  I t  computed a use tax due based

on depreciation at the rate of tr^ro percent per month. The Sales Tax Bureau conten_

ded that the appl-icantts sales staff used the demonstrator vehicl-es for personal

purpose, such as driving theu hone, and that this use r,sas deemed taxabl-e.

4' The applicantrs sales staff did not use the nine, el-even and eight demon-

strator cars for the years 1972' L973 and 1974, respect ively,  for personal purposes.

CONCLUSIONS OF LAI^I

A' That during the peri.od at issue, the applicant properly paid a use tax on

the six demonstrator vehicles used for personal purposes by its enployees and that

no addi-tional vehicles were used in a taxable manner.
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Not.ice

October

DATED:

3-

That the appllcation of plniLanz oJ.dsnobile, rnc. is granted and the

of Determination and Demand fot Payment of Sal-es and Use Taxes Due issued

7, 1975 ls cancel_l-ed.

Albany, New York

March  22 ,  L978

COMMISSIONER

SSIONER


