
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the pet i t ion

o f
PETROLAI{E - NORTIIEAST

GAS SERVICE, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  rhe
Tax Law lfor the tgnQ0p6f' Period (s)
L2lL lTL -  212817s.

AFFIDAVIT OF MAILING

State of New York
County of A1bany

John Huhn , being duLy sworn, deposes and says that

sbe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 6th day of October , Lg 78, t$he served rhe wirhln

Notice of Detetmination by X*tOOINl€il mail upon Petrolane-Northeast

Gas Service, Ing.eIK$[H[XtS![tgKfim the petitioner ln the within proceeding,

by enclosing a true copy thereof in a securel-y seated postpaid wrapper addressed

as fol lows: Petrol-ane-Northeast Gas Bervice, Inc.
P .O .  Box  l -4L0
Long Beach, Cali fornia 90806

and by deposit ing same encLosed in a postpaid properLy addressed wrapper ln a

(post off ice or off icial- depository) under the exclusive care and custody of

the united states Postal service within the state of New york.

That deponent further says that the said addreasee is the

)iruG6€[ petitioner herein and that the address set forth on said wrapper is the

last knorrn address of the w pet l t ioner.

Sworn to before me thls

5th day of October ,  L978.

rA-3 (2/ 7 6)



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

PETROLA\IE-NORfiIEAST
GAS SERVICE, INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminatLon or a Refund
of Sales & Use
Taxes under  Ar t i c le (s )  ZB & 29  o f  the
Tax Law,for Lhe X*!O$)OAX Period (s)
12 l t l71  -  2128175-

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , belng duly sworn, deposes and says that

:€he is an empLoyee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 6th day of October ,  L978, the served the wlthln

Notice of Determination by {dHHffXt@ mail upon Joseph Gale

(representat ive of)  the pet l t l -oner in the within proceedlng,

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addressed

as fo l lows:  Joseph Ga le
Arthur Young & Co.
227 Park Avenue
New York, Nehr York 10017

and by deposit ing same enclosed in a postpaid properLy addressed nrapper ln a

(post of f ice or off ic laL deposltory) under the exclusive care and custody of

the United States Postal-  Service within the State of New York.

That deponent, further says that the said addressee ls the (repreeentatlve

of the) pet i t ioner herein and that the address set forth on said r i l rapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me th ls

6tl: .  day of Oetober

rA-3 (2/76)

,  t978.



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
PETROI.AI{E - NORITIEAS T

GAS SERVICE, INC.
For a Redeterminat ion of a Def lc lency or
a Revision of a Determinat ion or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the IGgGaGf,)O)t Period (s)

L2lL lT l  -  212817s.

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

lghe is an employee of the Department of Taxat,ion and Finance, over 18 years of

age, and that on the 6th day of October , Lg78 , Ehe served Ehe within

Notice of Determination by {ffiEXXt6$ mail- upon JuLes Antonvil-l-e

(representat ive of)  the pet i t ioner in the within proceedlng,

by enclosing a Erue copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Jules Antonvi lLe
L600 East HiLl  Street
Long Beaeh, California 90806

and by deposit ing same enclosed in a postpatd properly addressed wrapper ln a

(post of f ice or off ic ial .  depository) under the exclusive care and custody of

the united states PostaL servlce within the state of New york.

That deponent further says that the said addressee ls the (representat ive

of the) pet i t ioner herein and that the address set forth on said r i rrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

6 th  day  o f  October  ,  Lg  79

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the lv lat ter  of  the Pet l t lon 
:

E:LPEEGE NORTHEAST, INC.ofand JOHN C. I,IALLAGE.
B. B.__BALDRIDQE_?nd W. E. L-INSENBABD, tndividuallyas o rrfig:;rs*gf,".E,1nr"g€%S?f tF$%tFei"dtf .; :

a Revislon of a Determinat lon or a Refund
of Sal-es & Use Taxes :
Taxes under Articl_e (s) 28 & 29 of rhe
Tax Law lfor the XXnQGPOe(Perlod (s) :glL l6s  -  LL l30t7L:

AF
and

FIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

dre is an employee of the Department of Taxation and Finance, over L8 years of

age, and that on the 6th day of QctOber ,  L978, Qtre served the wlthin
El-peege Northeast, Inc.

Notice of Determination by 0gtrelDgtffi malL upon

(W the petltioner ln the within proceedLng,

by enclosing a true copy thereof in a securel-y sealed postpaid wrapper addreseed

as fo l lows:  E lpeege Nor theas t ,  Inc .
c/o Petrolane-Northeast Gas Service, Inc.
P .O.  Box  L410
Long Beach, California 90806

and by deposit ing same enclosed in a postpaid properLy addressed wrapper ln a

(post of f ice or off ic lal 'depository) under the exclusive care and custody of

the Uni\ed States PostaL service within the State of New york.

That deponenr furrher says thar rhe sald addressee ls the [eE[xr6HlxrFug(

XXXU$EX petitioner hereln and that the address set forth on said wrapper is the

last known address of the M pet i t ioner.

Sworn t,o before me this

6 th  day  o f  October

rA- 3 (2 /7 6)

, 1978.



STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

-q-r- 
l JoIIN c. wALLAcEELPEEGE NORfiIEAST. INC. and

B. B. BAIDRIDGE and W. E. LINSENBARD, Individuall

"''EFf "ofi "fdbtBr,fi t,,?€tF,,1Po?"s$"+?"=f"q??"..,,Tt".
a Revision of a Determinat ion or a Refund
of Sales & Use Taxes :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the XXXfQAYOO(Perlod (s) :
8lL l6s  -  LL l30 l7L.

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

ghe is an empl"oyee of the Department of Taxation and Finance, over 1-8 years of

age, and that on the 6th day of October ,  L978 , :she senzed the wlthin

Notice of Determination by (fiXiHUEXEOt maiL upon Joseph Gale

(representat lve of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Joseph Ga le
Arthur Yo.{rg & Co.
227 Park Avenue
New York, New York l-0017

and by deposit ing same encLosed ln a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn to before me this

6 th  day  o f  October  ,  L9  78

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

of 
1 J.HN c. wArLAcE AFFTDAVTT oF MATLTNGELPEEGE NORTI{EAST, INC. ana

8..B. BAtrDRIDGE aqd-W. E. LINSENBARD, -Individuallyana f,dL 9rt&G?6f*i9-'trrFdrPB?sF #?f8f!q8f tdr r9c
a Revision of a Determination or a Refund
of SaLes & Use Taxes :
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law for rhe XXaO06})Of Period (s) :
g l L l 65  -  LL l30 l7L

State of New York
County of Al-bany

John Huhn , belng duly sworn, deposes and says that

she is an employee of the Depart,ment of Taxation and Finance, over L8 years of

age, and Lhat on the 6thday of October ,  L9 78,)Bhe served the withln

Notice of Determination by (XE{fHIXXXD mail upon Jul-es Antonville

(representat ive of)  the pet i t ioner in the wlthin proceedlng,

by enclosing a true copy thereof ln a securely sealed postpald wrapper addreseed

as fol lows: Jules Antonvi l le
L600 East Hi l l  Street
Long Beaeh, California 90806

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(Post off ice or off ic laL depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that,  the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn t,o before me thls

6 th  day  o f  October  ,  1978

rA- 3 (2 /7 6)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

J A M E S  H .  T U L L Y  J R , ,  P R E S I D E N T

M I L T O N  K O E R N E R

THOMAS H .  LYNCH
O6tob.r e, 1971

Srtrolm-tsrthlrt &r Srrvtcr, tne.
P.O. lor 1110
LonS lr*{hr Crliforntr 90806

Gmtl,mnl

Please take notice of the DftCrUinftfqt
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1138 e 1243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * mAttf
from the date of this notice.

Inquiries conceming the computation of tax tlue or refund allowed in
aclordance with this decision may be addressed to 16e Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,
A

1t,i I t /!'I '!

/llrl^,1 l'ftM'/'/
1"1*t ixb4d6-*'***i+
tgfi1;;isins 

rax iierrtcs

Petitioner's Representative

Taxing Bureau's Representative

TA-r.L2 (6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

Oetober 0" 19tt

Elprrge HorthruG, lnc.
o/o Pcttollae-l{ortbrart: ,0ff ,Sr*ticrr tnc.
P*0. b* 1{10
tsng tfrch, gdffo,firtr 9080f

Gmtlwl

Please take notice of the Dftf*dnftl,m
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1.138 & 1243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within tt mtlf
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

lllohml Alrrm&t
8rryrrv&ing tu *treriry Offlc*

Petitioner's Representative

Taxing Bureau's Representative

TA-r.12 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Arcplication

PETROI,ANE-NORTHEAST
GAS SERVTCE, INC.

for Revision of a Determination or for :
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for :
the Period December 1, L97L through
February 28,  L975.  :

DETERII4I}iTATIO}T

In the Matter of the Application

o f
:

ELPEEGE NORTHEAST, INC.
and JOHN C. WALLACE, B. B. BALDRIDGE :
and W. E. LINSENBARD, fndividually

and as Of f icers of  E lpeege Nor theast ,  Inc.  :

for Revision of a Determination or for :
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for :
the Period August 1, 1965 through
November 30, I97L :

Appl icant ,  Petro lane-Northeast  Gas Serv ice,  Inc. ,  P.O.  Box

1410, Long Beach, Cali fornia 90806, f i led an application for

revision of a determination or for refund of sales and use taxes



- 2

under Art icles 29 and 29 of the Tax Law for the period December l ,

l97l through February 28, L975 (ni le rVo. 11803)

Applicant, Elpeege Northeast, Inc., c/o Petrolane-Northeast

Gas Serv ice,  Inc. ,  P.O.  Box 1410,  Longr  Beach,  Cal i forn ia 90806,

f i led an application for revision of a determination or for refund

of sales and use taxes under Art icles 28 and 29 oE the Tax Law

for the period August 1, 1965 through November 30, l97l (Fi le

No .  170841 .

A combined formal hearing was held before Solomon Sies,

Hear ing Of f icer ,  d t  the of f ices of  the State Tax Commiss ion,

Auilding #9, State Campus, Albany, New York, on September 6, L977

at I:15 P.M. Applicants appeared by i lules Antonvil le, Tax Manager

and by Arthur Young & Co. (Joseph Gale, Manager). The Sales Tax

Bureau appeared by Peter Crotty, Ese. (Alexander Weiss and Harry

Kad ish ,  Esqs . ,  o f  counse l ) .

ISSUES

I. v{hether the rental payments under an equipment lease of

personal property entered into on May 1, 1964 and received after

August I,  1965 were subject to New York State sales and use taxes.

II. Whether or not the equipment lease agreement was in fact

a security agreement, whereby t i t le passed to the lessees subject

to defeasance upon default.



3 -

III. V{hether or not the charges for leasing the equipment

pursuant to the equipment lease agreement, beginning August 1,

1965,  are subject  to  s tate and local  sa les and use taxes.

FINDINGS OF FACT

1.  On December 8,  L975,  the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due against Petrolane-Northeast Gas Service, Inc. (herein-

after "Petrolane") , for the period December 1, L97L through

February 28,  L975 in  the amount  of  $68,453.71.  Said Not ice r^ras

based on a f ield audit disclosing addit ional sales and,/or use

tax due. Petrolane agreed to and did pay the tax in the amount

of  $23,265.52.  I t  protested the balance of  the tax assessment

with respect to rentals of equipment. lftre applicant timely filed

an application for a hearing to review the aforesaid determination.

2.  On December 22,  1975,  the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due against  E lpeege Nor theast ,  Inc.  (here inaf ter  "Elpeege") ,

John C.  Wal lace,  B.  B.  Baldr idge and W. E.  L insenbard,  tnd iv idual ly

and as Off icers, for the period August L, 1965 through November 30,

L97L in  the amount  of  959,9L6.67.  E lpeege t imely  f i led an appl ica-

t ion for a hearing to review said Notice of Determination, based

on an audit which imposed additional tax on charges for equipment

leased to Petro lane-Northeast  Gas Serv ice,  Inc.
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3. Ttre applicants herein are not disputing the figure

amounts disclosed on audi t .

4. Petrolane is engaged in the sale of LP (l iquid propane)

gas throughout Pennsylvania, New York and the New England states

through its company-otvned districts, as well as through independent

dealers.  Ihe parent  company,  Petro lane,  Inc. ,  is  based in

Cal i forn ia.  Ef fect ive October  1,  1974,  Petro lane,  Inc.  acqui red

from Socony Mobil Oil  Co., Inc. i ts 50% interest in the equipment

lease agreement, infra. Petrolane then merged Elpeege into

Petro lane-Northeast  Gas Serv ice,  Inc. ,  e f fect ive December 31,  L974.

5.  On May L,  1964,  Elpeege Nor theast ,  Inc.  (a  Delaware

corporat ion) ,  as lessor ,  and both Socony Mobi l  Oi l  Co. ,  Inc.  (a

New York corporation) and Petrolane (a Delaware corporation), as

lessees, entered into an agreement of lease whereby each of the

lessees hired from the lessor an undivided 5O% interest in and to

the storage tanks, pipes, trucks, trai lers, l iquefied petroleum

storage and distr ibution equipment, furnishiDgs, f ixtures, equip-

ment and other personal property of lessor for a term of 15 years

at a st ipulated basic monthly rent. l lhe agreement provided, in

part, that "t i t le to the equipment shall  at al l  t imes remain in

Lessor and at no t ime shall  t i t le to any port ion thereof become

vested in  Lessees,  and a l l  reg is t rat ions shal l  be in  the name of

Lesso r .  "



)

6. The applicants did not present any evidence that the

part ies to the lease equipment agreement intended the lease as

security rather than a true lease of personal property.

CONCLUSIONS OF I,AW

A. Etrat the equipment lease agreement referred to in

Finding of  Fact  "5" ,  supra,  was not  a  condi t ional  sa le or  a

security agreement, but that i t  was, in fact, a true lease of

tangible personal property.

B. 1[Lrat the monthly rental charges under the equipment

lease agreement were subject to sales and/or use taxes within

the intent and meaning of sections 1101 and 1105 of the Tax Law.

C. That sales and use taxes \trere properly imposed on monthly

rentals, even though the lease agreement was executed prior to

the effective date of acts or amendments thereto imposing such

taxes. Each rental payment relates to a period of possession.

It is this possession for which the lessee contracts and for which

the periodic consideration is given. (See Opinion of CounseL

New York State Tax Bul le t in ,  L965-4,  p .  56 i  Broadacre Dai r ies,

Inc.  v .  Evans,  193 Tenn.  44Li  Gandy v.  State of  washi lg ton,

359  P .  2d  302 ) .
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D. lFhat the applications of Petrolane-Northeast Gas Service,

Inc. and Elpeege Northeast, Inc. are hereby denied.

DATED: Albany, New York
Oc tobe i  6 ,  L978

h"ffi, W
COMMISSIONER

COMMISSIONER


