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lstltg oF NEI^I YoRK

STATE TAX COMMISSION

Ln the llatter of the Pet,ltion

o f
NATVIES IN THE NEWS, INC. ANd
I{ALTER I,AKE ANd JOYCE IAKE
Individual ly and as Off iceis

For a Redeterminati-on of a Deficiency or :
a Revlsion of a DetermlnatLon or a Refund
of Sales and Use :
Taxes under Art lc le(sP8 and 29 of the
Tax Law 1 for the:Sll5t{fqxerl( Pertod (3) :
September 1. 1971 thr-ough Augr+sF 3l-. L974.

State of New York
county of Albany

AFFIDAVIT OF MAILING

, beLng duly eworn, deposee and says thatJohn Huhn

Ihe is an enployee of the Department of Taxatlon and Fl.nance, ovet t8 yeats of

age, and that on the lst day ofSeptember , L978, ghe eeriled the wtthln

Notice of Determination by (eral,6lril) mall upon Names in the Nenrus, Inc.

(aapuc8uresuf$a$of) the petltloner ln the wlthln proceedingt

by enclosing a true copy thereof in a gecurely sealed postpald wrapper addresaed

aa fol lolre: Names in the News, Inc.
31 East 28th Street
New York, New York

and by deposlting same enclosed ln a postpald. properly addreesed ttrapper ln a

(post office or offlclal deposltory) under the excl.uelve care and custody of

the Unlted States Postal Senrtce wlttrin the $tate of New York.

that deporient furrher says that the eald addressee ie the {fitfl|n'nffnqsu(

l*>otle| petltloner herein and that the address set forth on said rrrapPer lg the

Last known address of the (pprr@ petl,tl.oner.

Sworn to before ne thls

lst  day of September ,  Ln9,

rA-3 (2/76)



ISTATE OF NETI YORK
STATD TA)( COMMISSION

In the Matter of the PetitLon

o f '
NAMES rN THE-NEIfS, rNC. and
WALTER LAKE and JCItCE LAKE,
Individual lv and as Off icers

For a Redeterminat ibn of a Def ic lency or
a Revl.sl.on of a 

'Determlnatlon 
or a Refund

of  Sa1es and Use

AFFIDAVIT OF MAILINC

Taxeg under Art lc le(s) Zg and 29 of the
Tax Law ifor the yEf${!*ofi Perlod (r) :
September 1, 1971 throuqh Auqust 31, 1974.

St,ate of New York
County of Albany

ilohn Huhn , bel.ng duly sworn, depoeee and aays that

5he is an employee of the Departmeot of Taxatton and FLtrance, over 18 years of

age, and that on the lst day of September , 19 78 *he aenred the wlthln

Notice of Determination by (r:exfCdeed) nall upon Wa].ter Lake and

Joyce Lake (rrgourreudlnof) the petltloner ln the wlthln proeeedlng,

by encloelng a true copy thereof tn a securely aealed postpaid wtaPPer addreeaed

a i  fo l lowe: Walter Lake and Joyce Lake
71 Shore Drive
Larchmont, New York

and by depoeiting same encloeed tn a postpald properly addressed wrapper ln a

(post office or offlcLal depository) under the exctuslve care and custody of

the Unlted States PosLal SenrLce withln Ehe State of Nery York.

That deponent further says that the eatd addressee le the (lEg=Csrltl|;ttcol

ntrr6he) petltloner hereln and that the address set forth on gaid wraPPer le the

last known address of the (mfarmo*firssr:o*xthe) petlttoner.

Sworn to before me thls

lst  day of September ,  L978.

rA-3 (2176)



STATE OF NE}T YORK
STATE TN(.COMMISSION

In the Matter of the Petltlon

NAI{ES rN THEofNEws, rNc. and

HfihT$Iattf t"" 3*ar8Hc I r lt53 I "For a Redeterminat i6n of a Def ic iency or :
a Revislon of a DetermLnatlon or a Refund

ATFIDAVIT OF MAILING

of  Sales and Use :
Taxee under Art icle(e) 28 and 29 of the
Tax Law for thesra{s}:oerPerlod(e} :
September 1, 1,971'fhrough August ?1 , 1974.

State of New York
County of Albany

John Huhn , beLng duly eworn, deposea and eays that

Itre is an employee of the Department of Taxatlon and FLnance, over 18 yeare of

age, and that on thelst day of September , L978, IIhe served the wlthln

Notice of Determination by (:rr*ef*x*) mall upon Dirk S. Gould

by encloslng a

as  foL lowe:

(representatlve of) the petltl.oner ln the wlthln proceeding,

true copy thereof Ln a securely sealed poetpald wrapper addresaed

Dirk  S.  Gould,  Esq.
A1ter, Lefevre, Raphael, Lowry & Gould, P.C.
530 Fifth Avenue
New York, Nerr.r York 10036

and by deposltlng same enclosed ln a postpatd properly addreased wrapper ln a

(post office or offlclal deposttory) under the excluslve care and cugtody of

the United States Postal Servtce wlthin the State of New York.

That deponent further says that the eaid addressee le the (rePresentatlve

of the) pecitloner herein and that the address set forth on eal.d lrrapper la the

last knoryn addrese of the (repreeentatlve of the) petltloner.

Sworn to before me thls

Ist  day of September ,  L978

(2/ 7 6)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Sqlt$rs lr l9?l

Iu;r lr tbr rffi, tn*,
tt nrt t$h Ntrilfr
lrY ro#tr *rf t6il

f,rntlnml

Please take notice of the Dfllfififllgil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lltt f1ryfi tt{tof the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within a xlt$l
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

f,t&ml *tmrilu
fiqlr*vlllry Crts
frrffrt $ttlou

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Application

o f

NAI\,IES IN THE NEWS, INC. ANd
WALTER I,AKE ANd .JOYCE I,AKE,
Individually and as Off icers

for  Revis ion of  a  Determinat ion or
for Refund of Sales and Use Taxes
under Art icles 28 and 29 of the Tax
Law for the Period September 1, L97L
through August 31, L974.

DETERMINATION

Appl icants ,  Names in  the 'News,  Inc.  (here inaf ter  "NIN") ,

3l East 28th Street, New York, New York, and Wa1ter Lake and

Joyce Lake, 7L Shore Drive, Larchmont, New York, f i led an appli-

cation for revision of a determination or for refund of sales and

use taxes under Art icl-es 28 and 29 of the Tax Law for the period

September L,  L97L through August  31,  1974 (F i le  l to .  1 f483) .

A formal hearing was held before Solomon Sies, Hearing

Officer, EIt the off ices of the State Tax Commission, T\rro World

Trade Center, New York, New York, oD November 18, L976, March 15,

1977 and Ivlarch 16, 1977. Applicants appeared by Alter, Lefevre,

Raphael  and Gould,  PC (Di rk  S.  Gould,  Esg. ,  o f  counsel ) .  The

Sales Tax Bureau appeared by Peter Crotty, Esg. (Harry Kadish,

Esq . ,  o f  counse l ) .
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ISSUES

I .  l fhether mail ing l ists consist ing of "Cheshire Labels"

furnished by a mail ing l ist owner to a "user" or "mailer" con-

sti tute tangible personal property subject to sales tax.

II .  l fhether mail ing l ists consist ing of "magnetic tapes"

constitute tangible personal property or information services

subject  to  Fales tax.

II I .  Whether NIN (a mail ing l ist broker) was required to

collect sales tax from the mail ing l ist users in transactions

in which NIN was the broker for mail ing l ists consist ing of

Cheshire labels and magnetic tapes , for which it  received no

fee or commission from the user.

IV. Whether the transactions between NIN and Ogilrry and

Mather were subject to sales tax.

V. Whether NIN was required to col lect sales

transactions with Ogilvy and Mather.

tax on its

VI. Whether the transactions between NIN and International

Correspondence School were subject to sales tax.

VII. Whether NIN was required to col lect sales tax on its

transactions with International Correspondence School.

VIII.  Whether the transactions between NIN and Consumer's

Union were subject to tax.
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IX. Whether NIN was required to col l-ect sales tax on its

transactions with Consumer's Union.

X. V'Ihether Walter Lake and Joyce Lake were responsible

off icers of NIN and required to col lect sales tax.

XI. l fhether penalt ies and addit ional interest should be

waived.

XII. I ' Ihether the test period used on audit was proper.

FINDINGS OF FACT

1. NIN is a corporation with off ices at 31 East 28th Street,

New York, New York. Walter Lake and Joyce Lake are officers

of  NIN.

2.  NIN is  a "maiJ- ing l is t  broker"  or  "mai l ing l is t  consul -

tant, " instrumental in arranging a rental transaction between a

Iist owner and a l ist user or mailer, with respect to the rentaL

of the ohrner's mail ing l ist.  In a typical case, NIN is contacted

by a mailer for assistance regarding a part icular direct-mail

promotion in which the user wishes to engage. NIN maintains a

fi le of 5,OOO to 6,000 index data cards containing information

about the various l ists available for rental-. I t  recommends

var ious l is ts  to  the user  which most  meets sa id user 's  needs.

NIN then ascertains from the list owner the availabiLity of the

mail ing l ist and secures the owner's approval of the proposed

mai l ing.
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3. NIN then prepares a printed l ist rental instruction

and order form consist ing of 4 pages with 3 carbons. Page I

is mailed to the l ist ohrner, while page 2 is mailed to the l ist

user or mailer. Page 3 is a fol low-up mailed to the l ist o\^rner

and page 4 is retained by NfN as its off ice copy. There is a

provision on pages I and 2 to the effect that the instructions

cover a one-t ime use and that the mailer guarantees no copies of

names wil l  be made. There is a provision on page l as fol lotrrs:

"BILLING - On completion of addressing, l ist o\^tner wil l  bi l l

crlo NAIvIES IN THE NEWS, INC. less 20% brokerage commission. NAMES

IN THE NEWS, INC. wil l  bi l l  mailer on behalf of the l ist ovtner."

The aforementioned provision does not appear on the other copies

of the l ist rental i-nstructions and order form. There is a state-

ment on page 2 of the aforementioned form as folLows: "LIST RENTAL

CONFIRMATION - We appreciate the opportunity to represent you on

this l ist rentaL. You can be assured we wil l  fol low through on

this order in your behalf. f f  there are any changes required

please advise us at  once.  l |Lrank you."  This  prov is ion does not

appear on any of the other pages. A portion of the carbon paper

between pages 1 and 2 Ls cut out so that the name and address of

the list o\n/ner is blocked out on page 2 thereof .
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4. NIN does not receive any fee or compensation whatsoever

from the mail order user or mailer.

5. After the order has been placed, the l ist orrtner ships

the mail ing l ist (either in the form of magnetic tapes or cheshire

labels) Lo the mailer or the service bureau of the mailer, in

accordance with the instructions contairted in the order form.

On some occasions, the l ist owner wil l  ship the magnetic tapes

or labels to his o\^tn service bureau. "Magnetic tapes" contain

impulses that can only be used through data processing to generate

hard copy. To use the information contained on the magnetic taPe,

the tape itself must be hooked up to a computer, so as to trans-

late the magnetic impulses into English or hard copy that is

readable. t tr is process furnishes a name and address for use by

the mailer or l ist user. The service bureau commences a merge

purge operation (a process of merging mult iple l ists to el iminate

dupl icat ion) .  The magnet ic  tapes are then returned to the l is t

owner. The "Cheshire label-s" are printed pieces of paper con-

taining names and addresses of individuals on a part icular maiLing

list. The labels are general- ly produced by the l ist owner and

usually shipped to a service bureau or l-etter shop which takes

the labe1s and aff ixes them to the mail ing pieces that are then

mailed out. Any unused fabeis are destroyed or returned to the
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l ist o\^tner. AfLer the tapes and labels are delivered to the

user or the service bureau or letter shop, the list o\r{ner sends

an invoice to NIN for the number of names rented, plus shipping

charges and any other addit ional charges incurred by the mailer.

The service bureau charges are incurred by the mailer. NIN

then issues its ohtn invoice to the mailer for the amount indicated

on the invoice of the list ovrner. Upon payment by the mailer of

the NIN invoice, NIN deducts i ts 20% commission of the l ist rental

fee (excluding shipping charges and other service fees) and remits

the balance to the List owner.

6. The list o$tner o\4rns the magnetic tapes and there is no

transfer of title to the tapes by the list ohrner to the maiLer

or anyone else. ftre tapes are for a "one t ime" use only and no

copying of the names is permitted. The mailer is not permitted

to make copies of the names on the labels which are for a "one

t ime" use onlv .

7. Applicant NIN executed a waiver extending to ,fune 2O,

L975 the period within which to issue an assessment for the period

September L, L97I- ' through August 31, 1974. On \Tune L6, L975,

the Sales Tax Bureau issued a Notice of Determination and Demand

for Palzment of Sales and Use Taxes Due to NIN and to Walter Lake

and Joyce Lake, individually and as off icers, for the period
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September I,  L97L through August 31, L974. Said Notice imposed

addit ional- tax of $161 ,L33.76, plus penalty and interest of

$53 ,760 .82 ,  f o r  a  to ta l  o f  ; 2L4 ,894 .58 .  App l i can ts  t ime ly  f i Led

an application for a hearing with respect to the Notice of

Determination.

8. The examiner who conducted the audit and prepared the

work sheets in connection therewith carried forward the wrong

figure of his total for the month of Apri l ,  L974. The examiner

used  the  f i gu re  $64 ,497 .L6  fo r  Ap r i l  i ns tead  o f  $44 ,538 .3L ,

thereby reducing the taxable percentage from 38.35% to 35.7%

which resul ted in  a reduct ion of  the tax due by $16,140.91.  l fhe

original examiner who conducted the audit was unavailable, since

he was no longer employed by the Department of Taxation and

Finance at the t ime of the hearing. Based on a recomputation,

i t  was conceded by the Sales Tax Bureau that addit ional taxable

sales for  th"e test  per iod should be reduced to $193,588.13 f rom

$213 ,447 .67  and  a l l ocab le  as  fo l l ows :

(a) American Express

(b) International Correspondence

(c)  Consumer 's  Union

(d)  AI1 others

$112 ,O75 .L7

Schoo l s  42 ,245 .73

2 t  , 984  . 94

L7 ,282 .99

Total $193 ,  588 .  83
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9. The audit was based on a test of sales for three months,

namely, March, Apri l  and August of L974. A total of L,446 invoices

representing 8.5% of total sales for the audit period htere tested.

No evidence was presented at the hearing by applicants that the

test period was not representative, or that a different test

period would disclose a more favorable result to applicants.

10. Ogilvy and Mather (hereinafter referred to as "O & M")

is the advert ising agency for American Express. O & M entered

into an agreement with American Express in 1965, whereby thg

former acted as agent for the latter with respect to i ts adver-

t ising and direct mail transactions. American Express had a

direct pay permit for payment of sales taxes, issued August 1,

1965, co[lmencing in February Of 1973, NIN invoices \^tere directed

to "O & MrlAmerican Express ".

Ll. NIN was furnished with an exempt use cert i f icate by

International Correspondence School (hereinafter referred to

as "ICS") dated ,fanuary 30, L975 which did not bear the cert i f icate

of authority identification nurnber, but stated that "property

purchased by user wtrile a nonresident of New York. " lfhe trans-

actions in issue antedate the date of the execution of the

cer t i f icate.
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L2. NIN contends that i t  was not required to col lect sales

tax on its transactions with Consumer's Union (hereinafter referred

to as "CU") ,  s ince i t  is  a  non-prof i t  organizat ion.  No proof

was submitted by NIN that CU was an organization exempt from

sales or use tax, in accordance with the provisions of Art icles 2A

and 29 of the Tax Law.

13. NIN contends that in a great number of instances, delivery

of the magnetic tapes and Labels took place outside New York State.

No proof was submitted as to actual del ivery outside the State,

although some invoices were maiLed to users outside the State.

14. Ttre arrangement between the mailing list owner and the

user prohibited the reproduction of names. It  merely provided

for a "one t ime" use, unless the user desired to use .the mail- ing

l ist again, for which he would pay another fee for the use thereof.

15. NIN faiLed to present proof that shipments with respect

to transactions between NIN and fCS were made outside the State

of New York.

16. NIN acted in good faith.

L7. NIN issued invoices to Ogilvy-lvtather/American Express

from February 8, L973 to August 31, L974. Prior to that date

invoices were issued solely to OM. No proof was Presented to

the effect that the direct pay permit of American E:rpress applies

to mail ing l ists prior to February 8, 1973 or that NIN rel ied on

the aforementioned direct pay Permit prior to February 8, L973.
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18. No proof was presented at the hearing to shour that the

off icers of NIN. namely, Walter S. Lake and .Toyce Lake, were not

responsible off icers who were required to col- lect sales tax on

behalf of NIN-

CONCLUSIONS OF I,AW

A. That the transactions between the mailing list owner

(NIN) and the user (with respect to the use of magnetic tapes)

constitut,es either the sale of tangibLe personal property, in

accordance wi th  the prov is ions of  sect ion 1101(b)  (5)  or ,  in  the

alternative, a taxable service within the intent and meaning of

sect ion t1O5 (c)  (1)  o f  the Tax Law.

B. That the right to use magnetic tapes for a one time use

and the use of cheshire l-abels for a one t ime use in a transaction

between a mail ing List owner and a mail ing l ist user or mailer

does not constitute the reproduction of printed matter on an

exclusive and confidential basis excl-uded from sales tax, under

the except ion to  sect ion 1105(c)  (1)  o f  the Tax Law.

c. That the transfer of cheshire labels by the mail ing l ist

owner and the right to the use or possession thereof by the user

or mailer for affixation to envelopes or printed matter (which

are mailed by or on behalf of the user) constitutes the sale of

tangible personal property, within the intent and meaning of
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sect ion 1101(b)  (5)  o f  the Tax Law or ,

taxable service within the intent and

of the Tax Law.

in the alternative, a

meaning of  sect ion 1105 (c)  ( f )

D. f lrat in accordance with the provisions of section 1101(b) (8)

( i )  (A)  through (E) ,  def in ing the term "vendor" ,  sect ion l -101(b)  (8)  ( i i )

al-so extends the definit ion of the term "vendor'r to include "In

addit ion, when in the opinion of the tax commission it  is necessary

for the eff icient administration of this art icle to treat any

salesman, representative, peddler or canvasser as the agent of

the vendor, distributor, supervisor or employer under whom he

operates or from whom he obtains tangible personal property sold

by him or for whom he solicits business, the tax commission i ldy,

in i ts discretion, treat such agent as the vendor joint ly resPon-

sible with his principal, distr ibutor, supervisor or employer

for the collection and payment over of the tax. "

E. l fkrat in the opinion of the Tax Commission, the eff icient

administration of Art icle 28 makes it  necessary to treat NIN as

the agent of the list olvners and, therefore, makes NIN responsible

for the colLection and payment over of the tax.

F. That NIN was required to col lect sales tax on its trans-

actions with Consumer's Union, since no exempt organization

cer t i f icate or  resale cer t i f icate of  Consumer 's  Union.was of fered

in evidence at the hearing.
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c. l f trat NfN was not required to col lect sales tax with

respect to transactions with Ogilr4E-Mather,/American Express, and

with respect to invoices commencing with February 8, L973, since

American Express had a direct payment permit on which NIN rel ied.

American Express had a tax obligation from that date, namely,

from February 8, L973 to August 31, L974.

H. lFtrat the test period used was not unreasonable or arbitrary.

I. That the interest in excess of the minimum interest and

the penalty imposed pursuant to section 1145 (a) of the Tax Law be

and the same are herdby waived.

J. l [hat Walter S. Lake and Joyce Lake were responsibLe off icers

NIN and, therefore, responsibl-e for the coll-ection of sal-es tax

behal f  o f  NIN.

K. That the Sa1es Tax Bureau is hereby directed to accord-

ingly modify the Notice of Determination and Demand for Palzment of

Sales and Use Taxes Due issued on June 16, L975 in accordance with

Conclusions of Law rrcrr and "I", supra, but that, except as so

granted, the application is in al l  other respects denied.

DATED: Albany, New York
September I,  1978

of

on

COMMISSIONER


