
STAIS OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f
BOCE MILEV, AJ,EXANDER MILEV and

DIMITAR MILEV dlbla SfltDEl{IS
CIIOICE FOODS

For a RedeLerminat ion of a Def ic iency or
a Revision of a Determlnatlon or a Refund
of Sales & Use
Taxes under Art tc le(s) 28 & 29 of the
Tax Law,f,or rhe ngpeCIHf(pg(Period Gt

State of New York
County of Albany

John l{uhn

AFFIDAVIT OF MAILING

975 .

, being duly sworn, depoaes and says that

by

a 8

)She is an employee of the Departnent of Taxatlon and Flnance, over 18 years of

age, and that on the 20th day of seprember , L9 7s, )€he ""ior?l ihi$l.Xt?xander Milev &
Notice of Dererm:inarion by {OHA,EOfiilHdB.oa11 upon Dinitar Milev dlbla Students

Choice Foods

W the petitLoner ln the wlthin proceeding,

enclosing a true copy thereof in a securely eealed postpald wrepper addreseed
Boce Milev, Al-exander Milev & Dimitar Mfl-ev

folLows z dlbla Students Choice Foods
L347 Oak Streer
Syracuse, New York 13203

and by deposl"tlng same enclosed in a postpald properly addreeeed wrapper ln a

(post of f ice or off ictal  depository) under the exclusive care and custody of

the United States PostaL service within the State of New York.

ThaL deponent further says that the said addreasee 1g the FESilEEEm[*lUC(

)OmehOI petitioner herein and that the address set forth on said ltraPPer le the

last known address of the M petLt,loner.

Sworn to before me thls

20th day of September , L9 78

Period Ending 31. 1972 and for the

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E 9 I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK T2227

l*pldrr l0r llft

locr lllhv, llnnihu Xl,lrr f illd!f,r ltlfr
ri/b/r ltudutr Gho{tr !oo{h
tf*t o* ttlrrt
stlunr, ru tilt ttlot

f,rrlrnr

Please take notice of the Drtrfrdn*tn
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) t$g f $$ of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t fll|hl
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquir ies wil l  be
referred to the proper authority for reply.

W
Taxing Bureau's Representative

JUll[B

rA-r . r2 (6/77)



r - r 1

STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the AppJ-ication

of

BOCE MILEV, ALD(ANDER MILEV and
DIMITAR MILEV dlb/a STIIDENTS

CHOICE FOODS

for Revision of a Determination or for
Refund of Sal-es and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period Ending May 31, 1972 and for
the Period September l, 1972 through
Apr l l  2 ,  t975.

DETER}'INATION

Applicants, Boce Mllev, Alexander Milev and Dimitar Milev d/b/a Students

Cholce Foods, L347 Oak Street, Syracuse, New York L3203, filed an appl-ication

for revision of a determination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the period ending May 31, 1972 and for the

pefiod September 1, L972 through April 2, L975 (Fil-e No. LI652).

A snall claims hearing was held before Joseph Chyryraty, Hearing Officer, at

the offices of the State Tax Cornnission, State Office Building, Syracuse, New York,

on Ju1-y 27, L977 at 9:15 A.M. Applieants appeared by Susan MiJ-ev, partner. The

Sales Tax Bureau appeared by Peter Crotty,  Esq. (Francis Cosgrove, Esq.,  of  counsel) .

ISSUE

I'Ihether appl-icants are

result of an audit performed

liable for additlonal sales tax found to be due as the

by the Sales Tax Bureau.

FINDINGS OF FACT

1 .

2 .

and

Appl-icants owned and operated a grocery store in Syracuse, New York.

On September 30, L975, the Sal-es Tax Bureau issued a Notice of Determina-

Demand for Payment of Sal-es and Use Taxes Due against appLicants, inposingtion
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addLt ional sales tax in the amount of $4r749.38rp1us penalty and interest of  $1r512.39,

for a total  of  $6r26L.77, for the period September I ,  L972 through Apri l  2,  L975.

The Notice ttas issued as the result of a review by the Sales Tax Bureau of appl-i-

cantfs sales tax returns, whereby 40 percent of appl-icantrs gross sales were held

to be taxable.

3. On Novembet L2, L975, applicant Dimitar Mil-ev fil-ed an Appl-icatlon for

Ilearing to Review Det,ermination under Artlcles 28 and 29 of the Tax Law. In thls

application, applicant protested the Sal-es Tax Bureauts finding that 40 percent of

the gross sales were taxable.

4. Upon receipt of the Appl-ication for Hearing, the Sal-es Tax Bureau con-

ducted an audi.t of applicantrs books and records. After checking applicantrs pur-

chase invoices for the period December of 1973 through February of L974, the Sales

Tax Bureau found $11r179.00 of taxable purchases for sald period. lhls figure was

then compared to $4,509.00 of taxable sal-es reported by appLicant for the same

period. Based on this d:lscrepancy, the Sal-es Tax Bureau determined that the amount

of sales due on the Notj.ce of Determination and Demand for Pa5rment of Sales and Use

Taxes Due issued Septenber 30, 1975 was lower than the amount that woul-d be found

due from a markup of appl-icant's taxablb sales. The Sal-es Tax Bureau stated that

spot checks of other nonths revealed similar discrepancies as wel-l-. Rather than re-

vising the September 30, 1975 Notice to reflect a greater tax due, the Sales Tax

Bureau held that said Notice was substantially correct and accurate, based upon

Lts examination of applicantts books and records.

5. On February 20, L975, an additional Notice of Dete:mination and Demand

for Payment of Sales and Use Taxes Due was lssued by the Sales Tax Bureau. It was

based on a further audit of appl-lcantts records in the amount of $756.00, which con-

sisted of $168.00 in sal-es taxes due for the period ended May 31, L972 and $588.00 in

tax due from a bulk sale which occurred on May 8, Ig72.
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6. Applicant contended that the period examined during the audit was in-

sufficient to produce accurate results and clained that the €rmount alJ-egedly due

was incorrect because it failed to take into account theft and pil-ferage. No

evidence was presented !y applicant to shorp what percentage of its taxable purchase

was subject to theft .

7. Applicant failed to subuit any documentary evidence to dispute or show

that the computati.ons found by the Sales Tax Bureau were, in fact, inaccurate.

CONCLUSIONS OF LAW

A. That based upon the information provided by applicant to the Sales Tax

Bureau' the audit rras properl-y conducted ln accordance wlth section f138(a) of the

Tax Law and that the resul_tant findings were correct.

B. That the appl-ication of Boce Milev, A1-exander Milev and Dimitar i'filev d/b/a

Students Choice Foods, is denied and the notj-ces of determination and demand for pay-

ment of 3a1es and uae taxes due issued on September 30, 1975 and February 20, 1976,

respeetivel-y, are sustai_ned.

DATED: Albany, New York

September 20, 1978


