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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MID!{AY SUPERMARKET, INC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Det,erminat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )28  &.  29

AFFIDAVIT OF },IAILING

of the
Tax Law rfor the:exx$D<oo< Period fr) :
September 1, 197I throuqh November 30, L974.

State of New York
County ofAlbany

John Huhn , being duLy sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the3lst  day of March ,  L978, *re served the r f , i th ln

Notice of Determination by $xm$Oix*) mail upon Midrrvay Supermarket, Inc.

(regcrmfiot*rer:qf) the petitioner in the within proceeding,

by enclosing a true copy thereof ln a secureLy seaLed postpald wrapper addreseed

as fol lows: Midway Supermarket,  Inc.
2518 Bth Avenue
New York, New York 10030

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the Qcgreseecerbrbc

E*>ob) pet i t ioner.herein and that the address set forth on said r i l rapper is the

last knor^m address of the (uegreo*rtdlaexqfuchr) petitioner.

Sworn

3Is t

to

d a y

before me this

ot March

rA-3 (2176)

,  LgTg
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion ' -  -

o f

MTDVfAY SUPERI\4ARKET, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinatton or a Refund
of  Sa les  and Use
Taxes under Art ic le(s) 28 & 29 of rhe
Tax Law lfor the Xrre{st:or Period (sf
September L, L97L throuqh November 30 ,  L974 .

State of New York
County of Albany

'John Huhn , being duly sworn, deposes and says that

rhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 31st day of March , L9 78, rhe served the wlthin

Notice of Determination by (xaooDf*ed) mail upon Spencer I,. Barback

(representat ive of)  che pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpald wrapper addressed

as fol lows: Spencer L. Barback, CpA
5 Sadore Lane
Yonkers, New york 10710

and by deposit ing same enclosed in a postpald properly addressed wrapper i .n a

(Post off ice or off ic ial  depository) under the exclusive care and custody of

the united states PostaL servlce within the state of New york.

That deponent,  further says that the said addressee is the (representat lve

of the) Pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

31s t  day  o f  March  ,  L97F

AFFIDAVIT OF MAILING

rA-3 (2176)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

hrd}" ffu l'?rJ A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

THOMAS H .  LYNCH

' i  (

r i
I

lltfrn|' nuffiil*ftr fiil,
lffif Sh llsilm
trffifu milmlmtt

ffil.lffir '

Please take notice of the !ffi,fil
of the State Tax'Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) $}| 1} lllt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
bommission can only be instituted under Article 78 of the. Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I n1|l
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
aciordance wittr ttris decision may be addressed to the Deputy
Commissioner,'and Counsel to the New York State Department of
Taxation and Finance, Albany, New Vork L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

\\ . ,

./"7'!'
L.-/'

Petitioner's Representative

Taxing Bureau's Representative

TA-L.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f

MIDWAY SUPERMARKET, INC. : DETERIT{INATION

for Revision of a Determination or for 3
Refund of Sales and Use Taxes under
Articles 2a and 29 oC the Tax Law for :
the Period September L, l97l through

:November 30,  L974.

Applicant, lvtidway Supermarket, Inc., 25Lg 8th Avenue, New York,

New York 1OO3O, f i led an application for revision of a determination

or for refund of sales and use taxes under Articl-es 2A and 29 of

the Tax Law for the period September L, L97L through $Iovernber 30,

L974 (F i le  No.  LO437) .

A small claims hearing was held before Joseph Milack, Hearing

Officer, at t*re off ices of the State Tax Commission, TVlo T{orld Trade

Center, New York, New York, on June L7, Lg77 at 9:15 A.M. Applicant

.appeared by Spencer Barback, CPA. The Sales Tax Bureau appeared

by Peter Crotty, Esq, (Wit l iam Fox, Ese. r of counsel).

ISSUE

V{hether the audit of applicant' s books and records and the

resultant f indings were proper and correct.

FINDTNGS OF FACT

1. Applicant, lt idway Supermarket, Inc., f i led New York State

sales and use tax returns for the period September L, L97L through

November 30, L974.
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2. After a f ield audit conducted by the Sales fax Bureau, a

Notice of Determj-nation and Demand for Payment of Sales and Use

Taxes Due htas issued on October 3, 1975 against applicant in the

amount  of  $L4,954.9L,  p1-us penal ty  and in terest .

3. On audit,  merchandise purchase invoices for October of

L974 were examined by the Sales Tax Bureau. Ttrey were the only

suff icient record,s avail-able, since applicant was required by the

New York City Fire Department to destroy prior records. As a result

of the Bureau's examination of applicant's records for said month,

i t  was found that 33% of Midway Supermarket, Inc. 's purchases htere

items that wouJ-d be taxable when resold. [tris percentage was applied

to applicant's recorded gross sales for the entire audit period,

result ing in audited taxable sales of $389,342.OO. Midway Super-

market, Inc. reported in i ts sal-es tax returns taxable sales of

$le3,651.00. trhe difference between the audited taxab]-e sales and

the reported sales is addit ional taxable sales in the sum of

S205,69L.00 upon which sa les tax is  a lLeged due.  I t re  Sales Tax

Bureau a lso assessed an addi t ional  $287.00 in  tax on f ixed asset

purchase.  This  assessment  is  not  a t  issue here.

4. Applicant contended that the audit was inaccurate and claim-

ed that one month's purchases would not suff iciently reflect Midway

Supermarket, Ine. 's taxable sales. Consequently, i t  submitted work

papers of an audit conducted by its accountant which revealed tax-

able sales of 28%. Ttre aud,it was based on the months of March,

April and JuIy of L975 and was conduct,ed in accordance with audit

procedures used by the Sales Tax Bureau.



- 3 -

Applicant argued that although this audit was not condueted during

the period in question, purchases during the months examined were

not very different from the one month used by the Sales Tax Bureau-

5. Applicant also al leged that the f irm's bookkeeping during

the period in question was performed by another accountant who died

prior to the hearing. As a result,  applicant contended that total

reliance on its accountant should excuse the corporation from any

further sales tax l iabi l- i tY-

CONCI,USIONS OF I,AW

A. Ttrat the audit by the sales Tax Bureau based on an exErm-

ination of applicant's records for a one-month period did not

adequatety reflect the applicant's actual business and sales. Ihat

the taxable sal-es percentage is 30% and is based on a combination

of the audits performed by the Sales Tax Bureau and by applicant's

accountant,

B. Ttrat the applicant acted in good faith and, therefore, al l

penalt ies and interest in exeess of the minimum statutory rate are

cancel led.
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C. Ilrat the application of l4ldway Supermarket, Inc. is granted

to the extent indicated, in Conclusions of Law rrArr and rrB" that

the Sa1es Tax Bureau is hereby directed to accordingly modify the

Notice of Determination and Demand for Palzment of Sales and Use

Taxes Dtre issued on October 3, 1975, and that, except as so granted,

the application is in al l  other respects denied.

DATED: Albany, New York
March  3 I ,  L97A

COMMISSIONER
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JAMES H .  TULLY  JR . ,  PRESIoENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Trr& tl, lttt

[ffrilqt tWurnrtr0r Inilil.
lSlO ftb *vrun
ilrr tailfi* ilftr forih l00l0

Omtfnrnr

Please take notice of the [|mnffirufil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) llf$ 3 l8tf of the Tax Law, any
proceeding in court to review an advetse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { niltf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

,a-',,4(--i:)::j.;:ryf
ilfnr0*
fcrtE

Peti tionerts Representa tive

Taxing Bureauts Representative

TA-r.r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f 3

MIDWAY SUPERMARKET, INC. : DETERMINATION

for Revision of a Determination or for :
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for 3
the Period Septenrber 1, L97L through
November 30,  L974.  3

Applicant, I'tidway Supermarket, Inc., 25Lg 8th Avenue, New York,

New York I-0030, f i led an application for revision of a determination

or for refund of sales and use taxes under Art icles 28 and 29 of

the Tax Law for the period September 1, 1971 through November 3O,

L974  (F i l e  No .  10437 ) .

A small claims hearing was held before Joseph Milack, Hearing

Officer, at the off ices of the State Tax Commission, Iho World Trade

Center, New York, New York, on June L7, L977 at 9:15 A.M. Applicant

appeared by Spencer Barback, CPA. Ttre Sales Tax Bureau appeared

by Peter Crotty, Esq. (Witt iam Fox, Esq,, of counsel) .

ISSUE

Whether the audit of applicant's books and records and the

resuLtant f indings htere proper and correct.

FINDINGS OF FACT

I. Applicant, ltidway Supermarket, Ine., filed New York State

sales and use tax returns for the period September 1, L97L through

November 30, L974.
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2. After a field audit conducted by the Sales Tax Bureau, a

Notice of Determination and Demand for Payment of Salee and Use

Taxes Due was issued on October 3, 1975 against applicant in the

amount of  $14,954.9L, plus penal ty and interest .

3. On audit, merchandise purchase invoices for October of

L974 were examined by the Sales Tax Bureau. llhey idere the onLy

sufficient records available, sinee applicant was required by the

New York City Fire Department to destroy prior records. As a result

of the Bureau's examination of applicant's reeorde for said month,

it was forrnd that 33% of !{ldway Supermarket, Inc.'s purchasea were

itdms that would be taxable when resol-d. ttris percentage r,{as applied

to applicant's recorded gross salee for the entire audit period,

resulting in audited taxable sales of $389,342.OO. Midway Super-

market, Inc. reported in its salee tax returns taxabLe sales of

$183,651.00. ftre differenee between the audited taxabl-e sales and

thb reported sal-es is additional taxable sales in the sum of

$205,691.00 upon which sales tax ie al leged due. l t re Sales Tax

Bureau also assessed an additional $287.00 in tax on fixed asset

purchase. I t r is  assessment is not at  issue here.  '

4. Applicant eontended that the audit was inaceurate and claim-

ed that one month's purchases would not sufficiently reflect Midway

Supermarket, Ine.'s taxable sales. Consequentl-y, it submitted work

papers of an audit conducted by its accountant which revealed tax-

able sales of 28%. ltre audit was based on the months of llarch,

April and July of L975 and was conducted in accordance with audit

procedures used by the Sales Tax Bureau.
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App l i can ta rgued tha ta l t hough th i saud i twasno tconduc teddu r i ng

thepe r i od inques t i on ,pu rchasesdu r i ng themon thsexam inedwere

no tve ryd i f f e ren t f r omtheonemon thusedby theSa les t t bxBu reau .

5 .App l i can ta l soa l . l eged tha t t he f i rm ,sbookkeep ingdu r i ng

thepe r i od inques t i onwaspe r fo rmedbyano the raccoun tan twhod ied

p r i o r t o thehea r i ng .Asa resu l t , app l i can t con tended tha t t o ta l

reliance on its accountant should excuse the corporation from any

further sales tax l iabiLitY'

CONCL,USJONS OF LAW

A.Tha t theaud i tby thesa lesTaxBureaubasedonanexam-

ina t iono fappJ . i can t .s records fo rEo l€ - t l l on thPer iodd idno t

adequa te ly re f lec t theapp l i can t ,sac tua lbus inessandsa l -es .Tha t

the taxab lesa lespercen tage is3o%and isbasedonacombina t ion

of the audits performed by the sales Tax Bureau and by applicant's

accountant '

B. That

penalt ies and

cancell-ed.

the applicant acted in good faith and' therefore' al l

i n t e res t i nexcesso f t t r em in imrmrs ta tu to r y ra tea re
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C. That the application of llidway Supermarket, Inc. is granted

to tlle extent indicated in ConcLueions of Law "Ar! and rrBr'. that

the Sales Tax Bureau is hereby dLrected to accordingly modify the

Notice of Determinatlon and Denrand for Payment of Sales and Use

Taxes D"re issued on October 3 , Lg7S, and that, exeept as so granted,

the applieation is in aLl other respects denied

DATED: Albany, l{le$r York
March 31, L978

coMlrfissIoNER


