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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

MID ISI,AND TAVERN, INC. :

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determtnatton or a Refund
of  Sa les  and Use :
Taxes under Art ic le(s)28 and 29 of the
Tax Law,for the XESf<€r:rOt Period (A) :
September 1, 1971 through August 31, L974.

State of Nernr York
County of Albany

AFFIDAVIT OF MAILING

ilohn Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of December ,  L978, t f ie served the wlthin

Notice of Determination by 6x$&6isd0 mail upon Mid Island Tavern, Inc.

(rcWxeoOC*re.td) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Mid  Is land Tavern ,  Inc .
2257 MiddLe Country Road
Centereach, Nehr york Ll72O

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United SLates Postal  Service within the State of New york.

That deponent further says that the said addressee is the (rxglroertaofic

*fufu) petitioner herein and that the address set forth on said r^rrapper is the

last known address of the (#Tl!E<9H[t!ftn$nr<ll8>€h5) petitioner.

Sworn to before me this

I3th day of December ,  I?TB

rA-3 (2/76)
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STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

MID ISI,AND TAVERN, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat, ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  rhe
Tax Law,for the ucaa{('}xe< Period (x)
September 1, 1971 through August 31, L974.

State of New York
County of Albany

ilohn Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the 13th day of December ,  L978 r xhe served the within

Notice of Determination by 6cer$66d**) maiL upon Emanuel Kuflik

(representat ive of)  the pet i t ioner in the within proceeding,

by encloslng a true copy thereof ln a securely seaLed postpaid wrapper addressed

as fol lows: Emanuel Kuf l ik,  CpA
75 Maiden Lane
New York, New York 10038

and by deposit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United St,ates Postal  Service within the State of New york.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before me this

13th day of December ,  1978,

AFFIDAVIT OF MAILING

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Sradrs llr trl?S

: i ' .

r l.t i

tlld frtrrnd 'l[arutrrtr In$* ,
?797 t{tddlr effitry lord
crnt{fft(fir sil 'lrort [t?10

Oatlmr

Please take notice oi the DlpIilIftSIOl
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) llSO 3 tt*!. of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commis'sion can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { rcthf
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decisi'on, rnay be addressed to the Deputy
Commissioner and Counsel to' the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

r, l
, !
Samgn ctuunlLtf
ilrarfry mrln !

Petitionerts Representative

Taxing Bureau's Representative

rA-r.r2 (6/77)
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STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application :

o f :

MID ISLAI{D TA\ZERN, INC. : DETERMINATION

for Re.vision of a Determination or for :
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for :
the Period September l ,  1971 through
Augus t  31 ,  L974 .  :

Applicant, Mid Island Tavern, Inc., 2257 Middle Country Road,

Centereach, New York LL72O, f i led an application for revision of a

determination or for refund of sales and use taxes under Art icles

28 and 29 of the Tax Law for the period September I' L97L through

Augus t  31 ,  L974  (F i l e  No .  L04771 .

A small claims hearing was held before Raymond Siegel, Hearing

Officer, at the off ices of the State Tax Commission, Taro World Trade

Center, New York, New York, on December 13, L977. Applicant appeared

by Emanuel Kufl ik, CPA. The Sales Tax Bureau appeared by Peter Crotty,

Esq.  (Bruce Zalaman,  Esg. ,  o f  counsel )  .

rSSUE

Whether the results of the examination of applicantrs books and

records for the period September L, L97L through August 31' L974 prop-

er ly ref lect  i ts  sales and use tax J- iabi l i ty .
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FTNDINGS OF FACT

1.  Appl icant ,  Mid Is land Tavern,  Inc. ,  f i led New York State

sales and use tax returns for the period September 1, L97L through

Augus t  31 ,  L974 .

2.  On October  8,  Lg75,  the Sales Tax Bureau issued a Not ice

of Determination and Demand for Payment of Sales and Use Taxes Due

against  Mid Is land Tavern,  Inc. ,  and Francis  J .  Boyle and Phi l l ip

Boyle, individually and as off icers. Said Notice was issued as the

resul t  o f  a  f ie ld  audi t  which d isc losed addi t ional  sa les and use

taxes  due  o f  $231477 .L3 ,  p lus  pena l t y  and  i n te res t  o f  $9 ,098 .62 ,  f o r

a to ta l  due of  $321575.75 for  the per iod September I ,  I }TL through

Augrust 3l, L97 4 .

3. The aforesaid f ield audit of the books and records of Mid

Island Tavern, Inc. (a bar and gri l l  with l imited food sales) revealed

the fol lowing:

a)  the food sa les per  records of  $L5,296.84 for  the ent i re  audi t

per iod were less than the food purchases per  records of  $31r260.76.

However, in view of the fact that the applicant maintained a freer self

-service buffet, the food sales per records were accepted and considered

to be ful ly taxable;

b) an analysis of wine and l iquor purchases compared with corre-

sponding sell ing prices for the test month (Apri l  of L974) indicated

a wine and l iquor  mark-up of  457.38.  The audi tor  obta ined a shot  g lass

from ttre bar with a capacity of one ounce but with a half-ounce l ine;

the auditor used 7/8 of an ounce in the mark-up test based on repeated,

on premises observation. A four-ounce and six-ounce serving was used

in the mark-up test for the minimal amount of wine purchases during

the test month;
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c) an analysis and comparison of beer purchases with corresponding

sell ing prices for the same test month (Apri l  of J,g74) indicated a beer

mark-up of 296.788. The auditor picked up a six-ounce beer glass from

the bar, but he allowed only five ounces as a serving in the mark-up

tes t ;

d) the auditor al lowed a I5E spil lage factor in both mark-up

tests; and

e) the above mark-up percentages were applied to the respective

purchases for the audit period (September l ,  I97L to August 31 '  L974,

to arr ive at  to ta l  audi ted taxable sa les of  $679,115.18,  which inc luded

food sa les per  records.  As the appl icant ,  Mid Is land Tavern,  Inc. ,  had

repor ted taxable sa les of  $353,658.00,  the resul t  was addi t ionaL taxable

sales of  $325 ,457.L8,  which represented a 92.O25t  marg in of  er ror  over

taxable sales reported. This resulted in addit ional sales tax due of

$2L ,748 .45  fo r  t he  pe r iod  f rom Sep tember  L ,  L97L  to  Augus t  31 ,  L974 .

4. The auditor found additional compensating use tax due on

purchases of  $1r728.70.  Appl icant  d id  not  protest  the compensat ing

use tax found due.

5. Applicant protested the use of only a f ive-ounce beer serVing

in a six-ounce glass which was used in the beer mark-up test, and the

projection of the resultant 296.782 beer mark-up over the entire audit

period.

6.  Appl icant

used in the liquor

also protested the use of the 7/8 of an ounce serving

mark-up test, and the projection of the resultant
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457.3E mark-up over the entire audit period. applicant contended that

a larger shot glass had been used during the audit peri-od.

7. Although applicant conducted its own mark-up tests' the size

of the glasses used and the number of d.rinks used. in its mark-up tests

were not substantiated.

8.  Appl icant  acted in  good fa i th .

CONCLUSIONS OF LAW

A. That the audit mark-up of 296.782 on beer was erroneous in

that i t  did not give ful l  consideration to the size of the beer glass

used; therefore, the beer mark-up is to be corrected by al lowing for

the use of the six-ounce beer glass, which results in a reduced beer

mark-up of 237.9858. This adjustment reduces the margin of error on

total taxable sales reported to 83.3078 and reduces the addit ional

t axab le  sa les  f r om $32S ,457 .L8  t o  $294 ,62 I . 87 .

B. That the audit performed by the Sales Tax Bureau, with the

exception of the beer mark-up projection, was properly conducted and

that applicant, Mid Island Tavern, Inc., has fai led to sustain the

burden of proof necessary to disprove the f indings therefrom.

C. That the interest in excess of the minimum statutory rate

and ttre penalty imposed pursuant to section 1145 (a) of the Tax Law

are hereby cancelled.
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D. That the application of Mid Island Tavern, Inc. is granted

to the extent indicated in Conclusions of Law rrArr and rrCrr, abovei

that the Sales Tax Bureau is hereby directed to accordingly modify

the Notice of Determination and, Demand for Payment of Sales and Use

Taxes Due issued October 8, L975 and that, except as so granted, the

application is in al l  other respects denied.

DATED: Albany, New York STATE TAX COMMISSION

December 13, I9T8

\

\AuP"- tC^-"^" ^--
COMMISSTONER


