
STATE OF NET'I YORK
STATE TN( COMMISSION

In the Matter of the Pet i t ion
:

o f

ED J. IUATTHEWS

For a Redeterminat ion of a Def lc iency or :
a Revision of a Determinatton or a Refund
of Sa1es and Use :
Taxes under Art ic le(s) 28 A 29 of the
Tax Law r for the :Wr3{g}:oo( Period (x) :
March 1, 197O throuqh Februarv 28, 1973.

State of New York
County of Albany

by encLosing a

as  foL lows :

AFFIDAVIT OF MAILING

John Huhn , being duly eworn, deposeg and says that

l*re ie an enployee of the Department of Taxation and FLnance, over 18 years of

age, and that on the 25th day of August , L978, dre serirred the wlthln

Notice of Determination by Qcrxt$6lr*) mait upon Ed iI. Matthews

(@) the petltloner Ln the withln proceedtngt

true copy thereof ln a securely eealed poetpaid wrapper addregeed

Mr. Ed if. Matthews
40 Brunswick Avenue
Troy, New York 12180

and by deposlting same encLosed ln a postpatd properly addressed wrapper ln a

(post offlce or officlaL deposltory) under the exclusl.ve care and custody of

the Unlted States Postal  Servlce wlthin the State of New York.

That deponent further saye that the said addreseee le the (ne*rcd'rldsae

gft*a) petltloner hereln and that the address set forth on said nrapper ls the

last knorn address of the (ugxmemffam<nfxFhe) petltloner.

Sworn to before me this

25th day of August , L978.

rA-3 <2/76)



STATE OF NEI^T YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f

ED ,J. IVIATSIIEWS

For a Redeterminat lon of a Def lc iency or
a Revision of a Determination or a Refund
of  Sa les  and Use
Taxes under Art ic le(s) 28 & 29 of the
Tax Law,for the:Ultr{g}:or Period fi)
March 1, 1970 through February 28, 1973.

State of New York
County of AlbanY

ilohn Huhn , being duly sworn, deposes and eaye that

rhe ls an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 25th day of August , L978, Ihe seffed the wlthln

Notice of Determination by Qcsn$Car*) mai.L upon Leonard J. Senzon

(representative of) the petltloner ln the withln proceedlngt

enclosing e true copy thereof tn a securely sealed postpald rtrapPer addressed
Leonard J.  Senzon, Esq.

foLLows; DiFabio and Couch
Prof essional Corporation
4 Automation Lane, Computer Park
Albany, Nelv York 12205

and by depositing same enclosed in a postpaid properly addreseed wrapper ln a

(post office or officlal deposttory) under the excluelve care and custody of

the United States Postal Servlce wlthin the State of New York.

That deponent further says that the sald addreeaee le the (tepteeentatlve

of the) petitLoner herein and that the addresa set forth on sal.d nrapper ls the

last known address of the (representat ive of the) pet l t ioner.

Sworn to before rne thls

25th day of August

AFFIDAVIT OF I,TAIIING

by

a s

rA-3 (2/76)

, L978.



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lugnrrt t!. ltTt

18. H itr,. S*tthrur
{O Nnmrrytch tvrnu*
tmoy, tfi X6rk trlISO

M,r t&. Ilett*;rnr

Please take notice of the D3[a11ffitn*fff
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) fl,t$ e |'|tt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 rdnthf
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitionerts Representative

Taxing Bureau's Representative

'/

Sincerely,

dforrnh

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applicatl-on

of

ED J. MATTHE1IS

for Revision of a Determination or for
Refund of SaLes and Use Taxes under Articl-es
28 and 29 of the Tax Law for the Period
March 1, 1970 through February 28, L973.

DETERMINATION

Appllcant, Ed J. Matthews, 40 Brunswick Avenue, Troy, New York 12180, filed

an appllcation for revision of a deternination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period March 1, L97O

through February 28, 1973 (Fi1e No. 00250).

A snall claims hearing was held before Frank Landers, Hearing Officer' at

the offices of the State Tax Comission, Building 9, State Campus, Albany' New

York, on December 22, 1977 at 9:00 A.M. Applicant appeared by DiFabio and Couch,

PC (Leonard J. Senzon, Esq., of counsel-). The Sales Tax Bureau appeared by Peter

Crotty,  Esq. (A1-exander Weiss, Esq.,  of  counsel) .

ISSUE

Whether applicant is l-iabl-e for tax on the purchase of materials used ln per-

forming capital improvenents to real property, where applicant collected tax on

said material-s from the customer.

FINDINGS OF FACT

1. Appl icant,

tax returns for the

Ed J. Matthews, fi1-ed

period March l ,  L970

New York state and l-oca'l sal-es

through February 28, L973.

and use



-2-

2. ApplLcant executed consents extending the period of l-initations for

assessment of sales and use taxes to Ju,Ly 22, L974.

3. On July 19, L974 as the resul-t of a field audit, the Sales Tax Bureau

issued a Notice of Determination and Demand for Payment of Sales and Use Taxes

Due against appl icant for taxes due of $2Lr706.87, plus penalty and interest of

$7,459.29, for a total  due of $29,166.16 for the period March 1, 1970 through

February  28 ,  1973.

4. Applicant tinely filed an appl-ication for a hearing to review the afore-

said determination.

5. During the period under review, appl-icant was engaged ln the business of

se1-l-ing, instal-ling, maintaining and repairing automatic sprinkler systems. In

performing capital improvement work, applicant separateLy bil-l-ed and collected

sales tax from the cust.omer on the materlals used on the job. Sald taxes, whlch

amounted to $10r290,70 for the period March 1, 1970 through February 28, L973,

were reported on appl-icantrs sal-es and use tax returns.

6. Applicant made all purchases tax-free with the use of his Direct Payment

Permit. The Sales Tax Bureaurs exaniner determined that appl-icant was l-iabl-e for

additional- use taxes on the purchase of material-s used on capital improvement

Jobs and that the col-lection of tax fron the customer was an erroneous col-l-ectlon

of tax.

7. Applicant did not contest the accuracy of the audit, but contended that

the assessment shoul-d be reduced by the $10r290.70 which he erroneously collected

fron his customers. Appllcant argued that at the tine of the audit, he agreed to

reimburse the State in the event a customer requested a refund on the erroneous

collection. He al-so asserted that to coll-ect thls amount from hlm again constitutes

double taxation.
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Applicant acted in good faith at al_1 times.

CONCLUSIONS OF IJ,W

A. That sect ion 110L(b)(4)( i )  of  the Tax Law, as amended by Chapter 473,

Laws 1969 (effective September 1, L969), specifically provides (-itit"r. 
"lia) 

that

a contractor is l-iabl-e for tax on the purchase of materi.al-s for use in performing

capital improvements to real property.

B. That applicant erroneously coJ-Lected sales taxes from his customers on

the materl-als used in performing capital- improvements and that such taxes are re-

quired to be remitted to the State in accordancc with section Il37 of the Tax Law.

C. That the appl-ication of Ed J. Matthews is granted to the extent that the

penalty and int,erest in excess of the minimum statutory rate are cancelled; that

the Sales Tax Bureau is hereby directed to accordingly nodlfy the Notice of Deter-

mination and Demand for Payment of Sales and Use Taxes Due issued Jul-y 19, L974

and that, except as so granted, the appl-ication is

DATED: Albany, New York

August 25, L978

8 .

a1l- other respects denied.

TAX COMMISSION


