
.STATE 
OF NEW YORK

STATE TAX COMI,IISSION

In  the Mat ter  of  the Pet i t ion

o f

LI]M'S RESTAT]RA}IT

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
ot Sales and Use
Taxes under Article(s) 28 and 29 ot rtte

AFFIDAVIT OF I.{AILING

?ax Law,for the Fff i (Ut(or Periodp! :
Peceriber 1, 1966 through November 30,
L969 .
State of New York
county of Albany

John lluhn ,  being duly sworn, deposes and says that

phe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13 day of September , Lg78 r x,he served rhe wirhin

Notice of Determination by (ccrrrd**r+ mail upon Lr.rllt's Restaurant

tl{tFIIfSafifrUE3frdrICIS} the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaLd wrapper addressed

as fol lows: Lum's Restaurant
138-28 Northern Boulevard
Flushing, New York LL454

and by dePosit ing same enclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  un i ted  s ta tes  Pos ta l  serv ice  w i th in  the  s ta te  o f  New york .

That deponent, further says that the said addressee is the (ueryxee*r8h*tc

I I tarf f iX pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the {ocryrmer*xkhagcn*ffi petitioner.

Sworn to before me this

13 day of September ,  Lg7B.

rA-3 (2/76)



STATE OF NEW YORK
STATE TN( COMI,TISSION

In the ltatter of the Petitlon
:

o f

LI]MI S RESTAURA}IT :

For a Redetermlnation of a Deflclency or :
a Revlslon of a DetermLnatlon or a Refund
of Sal-es and Use
Taxes under attr"i"i"l 28 and 29of the
Tax Law for rhe 858fctD:ou.Pertod (A) :
December 1, 1966 ihrough November 30,
L969 .
State of New York
County of Albany

AE'FIDAVIT OF MAILING

John Huhn , betng duly sworn, deposes and saye that

Sre is an eoployee of the Departnent of Taxatlon and Flnance, over 18 years of

age, and that on the 13 day of September , 1978, *re sented the wlthln

Notice of Dete:mination by>Srro$iftl4<ma11 upon SeSruour Reich' Esq'

(representative of) the petltioner Ln the wl.thin proceedlng,

by encLoslng a true copy thereof tn a securely sealed postpaid wrapper addreeged

as fol lowe: Seyrrour Reich, Esq.
Se)tmour Reich & Co
56 Pine Street
New York, New York l-0005

and by deposltlng same enclosed ln a poetpaid properly addresged wrapper ln a

(post offlce or offlcial deposttory) under the exclugive care and custody of

the Unlted States Postal Servlce wlthln the State of New York.

That deponent further saye that the satd addresaee le the (repreeentatlve

of the) petitl.oner herein and that the address Bet forth on eald lrrapper [s the

last knorvn address of the (repreeentatlve of the) petitl.oner.

Sworn to before me thls

13 day of  September ,  1978

rA-3 (2176)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Eaptdrr It' 19?8

Lrmrr Rmteurmt
1t8-18 ilorthrn t$uttrrrd
Elurhtttr trr lcrt tltt4

Omtlmt

Please take notice of the DfgqfdOrllfO!
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1138 & Ll*t of the Tax Law' any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced iq the Sugreme
Court of the State of New iork, Albany County, within t thltlr'
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
aclordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

tcrr

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COI4MISSION

In the Matter of the Application

o f

LU[tr'S RESTAURANT, a Partnership

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period December 1, 1956 through
November 30,  L969-

Whether the Sa1es

addit ional tax, i f  any,

Applicant, Lumr s Restaurant, 138-28 Northern Boulevard,

Flustringr New York LL454, filed. an application for revision of a

determination or for refund of sales and use taxes under Art icles

28 and 29 of the Tax Law for the period December 1, L966 through

November  30 ,  1969  (F i l e  No-  00178)  -

A fortral hearing was held before Michael Alexander, Ilearing

Officer, at t .he off ices of the State Tax Conunission, Two World

Trad6 Center'  New York, New York, on September 15, L976 at 2:45 P.!1.

and on ApriJ, 22, 1977 at 9:00 A.M- Applicant appeared by Seymour

Reich, Esq- the Sales Tax Bureau appeared by Peter Crotty, Esq.

(Richard Kaufman,  Esq- i  o f  counsel ) .

ISSUE

DEfERMINATION

Tax Bureau properly determined t.he amount of

owed by applicant-
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FINDINGS OF FACT

1- Applicant, Lumfs Restaurant, is a partnership which operates

a Chinese restaurant in Flushirg, New York. As the result of an audit,

applicant was issued a Notice of Determination and Demand for Payment

of  Sales and Use Taxes Due dated Apr i l  L6,  L97L,  assessing $18 1874.37

in taxes, penalty and interest for the period Decernber 1, L966 through

November  30 ,1969 -

2. At the formal hearing, applicant conceded its l iabi l i ty on

the fo l lowing i tems:  an $8I0.21 l iab i l i ty  for  f ixed assets,  a  $9.90

l iab i l i ty  for  repai rs  and a $459.95 l iab i l i ty  for  over-co l lect ions.

3- The remainder of the assessment was based on the auditorr s

computation of taxable sales of $240,938-28 during the audit period.

This figure was the result of a) determining a mark-up on items sold,

by applicant, b) applying this mark-up to the cost of goods purchased

by applicant and c) subtracting from the resultant figure total

reported sa1es.

4- The mark-up uti l ized by the Sales Tax Bureau was calculated

by comparing the selling price of an item (the price of which was

related to the auditor) to the cost of the ingredients stated to

be contained therein. Applicant's menu contains over f i f ty i tems

The Sales Tax Bureau did not know which menu item was utilized to

compute the mark-up. The item had a sell ing price of $4.25 and a

cost  o f  $2. ,37-  The d i f ference ($I .88) ,  when compared wi th  the cost

of the i tem, constitutes a mark-up of 79* as fol lows: +{9 = 7gZ.
a - -  J  t
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However, the Sales Tax Bureau then uti l ized a mark-up on food

served in the restaurant of 100% and on food served for take-out

of 85%. The basis for the difference between the 1007. and 85%

mark-up figures was portion-size differences between on-the-

premises consumption and take-out food.

5. The Sales Tax Bureau uti l ized a mark-up on beer of 200%

and a mark-up on l iquor of 250%. No adequate basis for these

mark-ups was presented.

6.  The Sales Tax Bureau increased taxable sales for  the

aud i t  pe r iod  by  $240 ,938 .28 .

7.  The Sales Tax Bureau made no adjustments to appl icanLrs

purchases to reflect inventory on hand at the opening and closing

of the audi t  per iod.  Inventory had increased $14,788.00 from the

opening to the c losing of  the audi t  per iod.

8. The Sales Tax Bureau computed the cost of food consumed

by employees at  s ixty cents per meal.  Appl icantrs employees were

not restricted as to the menu item they could eat. The average

meal served to customers during the audit period was $3.30. on

the Bureau's f igure of  72,78Q employee meals,  the cost di f ference

between the Bureau's computat ion and appl icant 's,  ut i l iz ing the

Bureau 's  mark-up  f igure  fo r  on-premises  mea ls ,  to ta led  $76,4L9.00 .

9.  The ef fect  of  Findings of  Fact rrSrr  and "9" on the increased

taxable sales computed by the Bureau would be to reduce that f igure
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f rom $240 ,938 .28  to  9581524-29  ( see  F ind ing  o f  Fac t  "6 "  above ) ,

using the mark-up employed on food consumed at the restaurant (f008).

I0. Applicant reported total taxable sales during the audit

pe r i od  o f  $2 ,377  t L73 .00 .

11- Applicant presented detailed information based on the

monthly reports of i ts accountant and the further analysis of i ts

operations, which indicated that the ST-100r s that were sr:bmitted

during the audit period accuratety reflected the taxable sales which

occurred, d,uring said period.

L2"  On February 8,  L973t  appl icant  made a pa1 ' rnent  o f  $2L,810.71

to the Sales Tax Bureau under protest.

13. Applicant, Lum's Restaurant, acted both on the advice of

its accountant and in good, faith at all times.

CONCLUSIONS OF LAW

A- That the mark-up utilized by the Sales Tax Bureau on food,,

liguor and beer was arbitrary and unfounded.

B- that the amount of the adjusted purchases to wtr-ich these

mark-ups were applied was incorrect, due to the failure of the

Sales Tax Bureau to make proper adjustments for applicant's opening

and closing inventory and food consumed by employees.

C. That applicant's taxable sales during the audit period.

amoun ted  to  $2 ,  377 ,L73 .00 .
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D. That the appl icat ion of  Lum's Restaurant is granted

to the extent that the Sales Tax Bureau is directed to refund

the tax and interest  paid by appl icant on February 8 ,  1973, less

the amount conceded and interest paid thereon, together with

such interest as may be lawfully owing and that, except as so

granted, is in al l  other respects denied.

DATED: Albany, New York
September 13, L97B

\

T\A^-lrG. lC'*^^-

MWffiMTEF.


