
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
PHILIP LOMBARDO dlbla

BARDO CONSTRUCTION COMPA}TY
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Sal-es and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the effiC0ogQ(Period (s)
L2l Ll  70 throueh Ll l  30l  71

State of New York
County of

John lluhn

*re is an employee of the

age, and that on the 24g1t

Notice of Determination

AFFIDAVIT OF MAILING

, being duly sworn, deposes and says that

Department of Taxat lon and Finance, over 18 years of

day of April , L978 , lhe served the wlthin

by d61f*f**f* mail upon Phil-ip Lombardo dlbla
Bardo Construction Co.

M the pet i t ioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as follows: ptr_i.1_ip Lombardo d/b/a
Bardo Construction Company
640 Halstead Avenue
Mamaroneck, liIY 10543

and by deposit ing same ehclosed in a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

T h a t d e p o n e n t f u r t h e r s a y s t h a t t h e s a i d a d d r e s s e e i s t h e f f i

OgfXfrElrX petitioner herein and that the address set forth on said rttraPPer is the

last known address of the pet l t ioner.

Sworn

24xIL

before me thls

of April

t o

d a y

rA-3 (2/76)

,  L978,
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J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK t2227

rpril, tlr lttl

rbll"lr frSrrle alb/r
lrt& omrr*utis Oq*t
6{e trlrir.a lrnm
linrmg f,l lOru

Dur lF. lr*rrdor

Please take notice of the llllEifl|lton
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) ltt! f ltt6 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Comrnission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I n$a
from the date of this notice

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Taxing Bureau's Representative
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STATE OF NEW YORK

STATE TAX COMMISSTO\T

fn the Matter of the Application

of

PHILIP LOI4BARDO d/b/a
BARDO CONSTRUCTTON COMPAI{Y

for Revision of a Determination or for
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax Iaw for
the Period Decenber 1, L97O through
November 30,  L973.

DETERMINATION

Applicant, Philip lombardo d/b/a Bardo Construction Company,

640 Halstead Avenue, Mamaroneck, New York 10543, f i led an applica-

t ion for revision of a determination or for refund of sales and use

taxes under Articles 2A and 29 of the Tax Law for the period

December l ,  L97O through November 30, L973 (Fi l_e t i to. 15023).

A small claims hearing was held before Joseph Milack, I learing

Officer, at the off ices of the State Tax Commission, Tvlo World

Trade Center, New York, New york, on February 29, ]:g77 at 9:15 A.Ir{.

Applicant appeared pro se. The Sa1es Tax Bureau appeared by Peter

Crot ty ,  Esq.  (Wi l t iam Fox,  Esq. ,  o f  counsel )  .

ISSUE

Wtrether applicant was l iable for sales tax on addit ional- taxable

sales determined by the Sales Tax Bureau for the period December 1,

L97O through November 30, L973.
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FINDINGS OF FACT

1. On Apri l  4, L974, the Sales Tax Bureau issued a Notice of

Determination and Demand for Payment of Sales and Use Taxes Drre

against applicant, Philip Iombardo dtb/a Bardo Construction Company,

for taxes due in the amount of $18,450.00, plus penalty and interest.

2. In an attempt to audit applicant's books and records, the

Sales Tax Bureau discovered that the only records available were

applieant's L97O Federal income tax return and a worksheet of sales

for L972. Ttre Bureau determined that the gross sales as reported

on the L97O Federal return were all taxable sa1es. trtre Bureau then

mult ipl ied the taxable sales for L97O by three, in order to estab-

l ish the applicant's taxable sales for the three-year period from

December L, L97O through November 3O, L973.

3. Applicant, Philip lombardo dfb/a Bardo Construction Com-

pany, contended that he submitted bills to the auditors showing taxes

paid on materials which he purchased. Horrtrever, the Sales Tax Bureau

could not reconcile the bi l ls presented with invoices from jobs

performed by the applicant. Since no invoices were available for

a fuI l  month or quarter, a test of sales could not be performed.

4. Applicant's sales tax returns for the period in question

showed no f igures for gross or taxable sales. I t  was al leged by

applicant that al l  work performed by him was either of a capital

improvement nature, or was work done for an exempt organization. No

capital improvement cert i f icates or invoices clearly designating the
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various jobs as being capital improvenrents were presented by the

applicant. Applicant dial submit an exempt organization certificate,

but the form which he presented was not properly completed.

5. Applicant, Philip lombardo, failed to submit any doeumen-

tary evidence in the form of books and records to show that the

Notice of Determination and Demand for Payment of sales and use

Taxes Due issued against him was improper.

coNcLUsIoNs oF r,AW

A. Ttrat where necessaLar, the Sa1es T.rx Bureau may estimate

sales tax due on the basis of availabl-e records , in accordance with

the intent and meaning of section 1138 (a) of the Tax Lawr. Since

applicant faited to introduce documents which disprove the deficiency

determined to be due by the Sa1es Tax Bureau in its Notice of Deter-

mination and Demand for Payment of Sales and Use Taxes Due issued

Apr i l  4 ,  L974,  sa id def ic iency is  correct .

B. Ttrat the application of Philip lombardo, d/b/a Bardo Con-

struction Company, is denied and the Notice of Determination and

Demand for Payment of Sales and Use Taxes Due issued April 4, L974

is  susta ined.

DATED: A1bany, New York

Apri l  24,  L978
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