
,riru oF NEw Y.RK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

LAKEVIEIIT ELECTRIC, INC

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of Sales and Use :
Taxes  under  Ar t i c le (s )  28  and 29of  the
Tax Law,for the Xxn(StoG Period (g) :
January. 1974 through November. 1975

Stat,e of New York
County of Albany

AFFIDAVIT OF I"IAILING

John Hutrn , -being duly sworn, deposes and says that

xtre is an employee of the Department of Taxatlon and Finance, over 18 years of

age,  and tha t  on  the  20  day  o f  September ,  L978,  ahe served the  w i th in

Notice of Determination by 6e**I668*t[)jmail upon Lakeview Electric, Inc.

*fEO6dt$:Se**XsrrgftI the petitioner tn the within proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpald wrapper addressed

as fol-lows: Lakeview Electric, Inc.
2452 East Lake Road
Livonia, New York L4487

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post,al  Service within the StaLe of New York.

That deponent further says that the said addressee is the (e6,resufro0Ou<

gft:Oh't)r petitioner herein and that the address set forth on said rtrrapper is the

last known address of the { ! tX@ pet i t ioner.

Sworn to before me this

20  day  o f  September  ,  1978

rA-3 (2/76)



STATE OF NET{ YORK
STATE TAX COMMISSION

In the ltatter of the Petltlon

o f

LAKEVIEW ELECTRIC, INC. '

For a Redeterminatlon of a Deficiency or :
a Revlsl.on of e Determlnation or a Refund
oE Sales and Use :
Taxes under Art icle(s) 28 artd 29 of the
Tax Law lfor the Xrru@:c Petlod (g) :
Januarv. 1974 throueh November. 1975

State of New York
County of Albany

AFFIDAVIT OF !dAI,LING

John lluhn , belng duly sworn, deposeg and says that

lhe le an employee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the 20 day of September, L978 r the eenred the wlthln

Notice of Detemination by &s*ttild} maLl upon Patrick J. Lane, Esq.

(representatlve of) the petltloner tn the wlthln proceedlng,

by enclosing a true copy thereof in a eecurely eealed poetpal.d wrapper addreased

as fol lo lrs :  Patr ick J.  Lane, Esg
Dibble, Liveson & Lane
Suite 500, One Exchange Street
Rochester, New York L46L4

and by deposltlng same encloeed in a postpald properly addreseed wrapper ln a

(post office or officlal deposltory) under the exclusl.ve care and custody of

the United States Postal Senrice wlthtn the State of New York,.

That deponent further says that the eald addreasee ls the (repreeentatlve

of the) petitloner herein and that the addreso set forth on sald lrrapper le the

last kno!iln address of the (representative of the) petttloner.

Sworn

20

to

day

before ne thls

of September

rA-3 (2176)

, L978,



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

J A M E S  H .  T U L L Y  J R , ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

Srptr$rr t0. $tf

Iltrvlm tlmcr|'rr tso.
l{tl tr rt t *. for{
ttril*,rf hrr tott l{*ft

Omtlnbr

Please take notice of the Dftf*dnfttm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) l$t t Ult of the Tax Law, any
proceeding in court to ieview an adverse deiision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Praitice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * l!;t.fu
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries wilt be
referred to the proper authority for reply.

Petitionerts Representative

Taxing Bureau's Representative

TA-t . r2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the APPlication

of

LAKEVIEW ELECTRIC, INC.

for Revision of a Determination or for
Refund of Sa1es and Use Taxes under
Articles 28 and 29 of the Tax Law
for the Period January, L974 through
November I L975-

DETERMINATION

Applicant, Lakeview Electr ic, Inc., 2452 East Lake ROad,

Livonia, New York L4487, f i led an application for revision of

a det,ermination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the period January, L974

through November,  L975 (F. i te  no.  14580) .

A small claims hearing was held before Joseph ChYrYwaty,

Hearing Off icer, 4t the off ices of the State Tax Cornmissionr

One Marine Midland Plaza, Rochester, New Yorkr oII August 9t L977

at  10:45 A.M.  Appl icant  appeared by Patr ick  J .  Lane,  Esq.  The

Sa1es Tax Bureau appeared by Peter Crotty'  ESq. (Louis Senft '  Esq.7

o f  counse l ) .

Whether applicant entered into a contract

Development Corporation (a state agency) on or

Lg74, thereby entitling applicant to a refund

on the purchase of tangible personal property

of said contract.

with Facil i t ies

after September L,

of sales taxes Paid

used in the performance
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FINDINGS OF FACT

l .  On December L,  L975,  appl icant ,  Lakeview Elect r ic ,  Inc.7

fi led an Application for Credit or Refund of State and Local Sales

or Use Tax in the amount of $819.00. Applicant requested a refund

of  $371.99,  on the grounds that  i t  pa id sa les tax on purchases of

tangible personal property used in constructing an addition to real

property at the New York State Correctional Facil i ty in Att ica, New

York. The work was completed in accordance with a lump-sum contract

between applicant and Facil i t ies Development Corporation (a state

agency). The other i tems for which a refund was clajrned are not at

issue here.

2. The Sales Tax Bureau denied the refund, claiming that the

contract with Facil i t ies Development Corporation was bid and agreed

..to prior to the amendment of section 1115 (a) (15) of the Tax Law

which became effective September I,  L974. Prior to the September Ll

Lg74 amendment, the Tax Law did not exempt purchases of tangible

personal property used in improving the real property of an el<enpt

organization, pursuant to a lump-sum capital improvement contract.

The Sales Tax Bureau also based its denial of refund on a provision

in the Specifications and Contractual - Legal Requirements (under

the title Governing Laws and Regulations Administered by Other

Departments): "All  taxes pertaining to the work of the Contract

must be paid. Address inquiries regarding taxes to the tax collecting

agency..' The Sales Tax Bureau argued that this provision included

payment of sales tax on purchases of tangible personal ProPerty used

for the electr ical work at. the State faci l i ty.
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3. Applicant executed. the aforementioned contract on

August 13, L974, while two New York St.ate agencies, Facil i t ies

Development Corporation and the Design and Construction Group

(Office of General Services), executed the agreement on AugusL 291

L974 and August 26, I974, respectively. The lump-sum agreenent

of $221436-00 was approved by the Attorney General on September 3,

L974 and by the Comptrol ler on September 10, L974-

4. Applicant argued that it was due a refund on the grounds

that the contract was not legally binding and effective until

September 10, L974, when the Comptrol ler approved and f i led the

said document. According to section LL2(2) of the State Finance

Law, "Before any contract mad.e for or by any state department, board,

off icer, commission, or insti tut ion, shall  be executed or become

effective, when such contract exceeds one thousand dollars in

amount...  i t  shall  f irst be approved by the comptrol" ler and f iLed in

h is  of f ic€. . - . ' r  As a resul t ,  Lakeview E1ectr ic ,  Inc.  contended that

the lump-sum contract in question was effective on September 10,

L974r when approved and f i led by the Comptrol ler, and,, as a result,

i t  was entit led to the exemption al lowed under section l-115 (a) (15)

of the Tax Law.

CONCLUSIONS OF LAW

A. That pursuant to section LL2(2) of

the contract between Lakeview Electric, Inc.

ment Corporation (an agency of the $tate of

State Finance Law,

Facil it ies Develop-

York) became effective

the

and

New
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upon the approval and f i l ing by the Comptrol ler on September 10, L974.

Accordingly, the contract was not entered into prior to September Ll

L974 and,  thus,  is  exempt  f rom tax by v i r tue of  sect ion 1115(a)(15)

of the Tax Law. Applicant is, therefore, entit led to a refund of

sales tax paid on tangible personal property purchased for use in

the performance of said contract.

B. That the application of Lakeview Electr ic, Inc. is granted.

DATED: Albany, New York

September 20, L978

STATE TAX COMMISSION


