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STATE
STATE

a'

OF
TAX

NEW YORK
COMMISSION

In  the l " la t ter  of  the Pet i t ion
:

o f

J. HARRY MC NALLY MASON CORP. :

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of Sales and Use Taxes :
Taxes  under  Ar t i c le (sP8 & 29  o f  the
Tax Law for ghe ffif.G) a$r period ($) :

October L, 1966 through Septenrber 30, L967

State of New York
County of A1bany

AFFIDAVIT OF MAILING

John ltuhn , betng duly sworn, deposes and says that

xhe is an empLoyee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 25 day of May ,  Lg78, ldre served the withln

Notice of Determination by 6*rfii6ir*) mait upon iI. Harry McNally

Mason Corp. (repcexrnruadxer>ofl the petltioner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: J.  I larry McNal ly Mason Corp.
L560 Broadway
New York, New York 10036

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL Service within the State of New York.

That deponent further says that the said addressee is the (ucryxoe**fdoe

xf*xqt*)  pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (aqxxeoobrXkp<rtr>Ohe) petitioner.

Sworn to before me this

25th day of g3y ,  1978,
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227
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li"il'i l?n "i'"': " ii#,"" mm*grp tlltwi th .
You have now exhausted your right of review at the administrative

i:::Lri"T',:"::,ll::':::"i!"J"**s"f, "s"til,#i1",,3t,1,1-lil'Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * mtrlf
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

KatxxFctidtM

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSTON

In the Matter of the Application

o f

J. HARRY MC NALLY MASON CORP-

for Revision of a Determination or for
Refund. of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period October l, L956 through
September 30,  L967-

DETERMINATION

Applicant, J" Harry McNally Mason Corp. '  1560 Broadway,

New York, New York 10036, f i led an application for revision of

a determinat.ion or for refund of sales and use taxes under

Arti .cles 28 and 29 of the Tax Law for the period October 1 , Lg66

through September 30,  Lg67 (F i le  No" t5O2O) -

A small claims hearing was held before Wil l iam Valcarcel '

Hearing Off icer, eit  the off ices of the State Tax Cormnission, Two

World Trade Center, New Yorkr New York, on August 31, L977 at 1: 15

Applicant appeared by Emanue.I Jacobs and James V. Irlartin. The

Sales Tax Bureau appeared by Peter Crotty, Esq- (Aliza Schwadron,

Esq - ,  o f  counse l ) .

ISSUE

!{hether a subcontract agreement constituted a pre-existing

lump-sum contract, in accord.ance with section 1119 (a) (3) of the

Tax Law-
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FINDINGS OF FACT

l .  Applicant, J. Harry McNally Mason CorP-, is a masonry

construction f irm.

2" Turner Construction Company (Turner) entered into a

contract with the United States of America through the General

Services Administration for the construction of certain Federal

buildings in New York City- Subsequently, applicant J. Harry

McNally Mason Corp-, entered into subcontract agreements with

Turner Construction Company to provide masonry services.

3- On Apri. l  10, 1968, the applicant f i led a claim for refund

of sales tax paid during ttre period October 1, 1956 through

September 30, L967, due to an increase in the sales tax rate.

Said refund was claimed on the grounds that certain purchases

of tangible personal property were used in a pre-exist ing lump

-sum construction contract-

4- On September 23, 1968, the Sales Tax Bureau granted the

refund c la im of  $5r015.20 and issued a "Refund Voucher  for  State

and Local Sa1es and Use Tax'r (ST-136). I lowever, the refund of

$5,015.20 was never  paid to  appl icant ,  s ince the Sales Tax Bureau

was r,'raiting for a determination from the State Tax Commission on

whether the contract between Turner Construction Company and ttre

General Services Administration constituted a pre-existing lump

-sum contract, in accordance with section 1119 (a) (3) of the Tax Law.

5. On Apri l  - l  
I  L975, applicant was notif ied by the Sales Tax

Bureau that their refund claim was denied on the basis ttrat their
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subcontract agreement did not qualify as a pre-existing lump-sum

contract, because the prime contract contained a tax escalation

clause which made the amount payable variable according to tax

cost actually incurred.

6- The prime contract and the subcontract agreements were

not submitted into evidence at the small claims hearing of August

31 ,  1977 -

CONCLUSIONS OF LAW

A-

sustain

contract

lump-sum

section

B .

That applicant, J. I larry McNally Mason Corp-, did not

the burden of proof required to establish that the sub-

agreement for masonry services constituted a pre-existing

contract in accordance with the meaning and intent of

1119(a )  (g )  o f  t he  Tax  Law.

fhat the application of J. Harry McNally Mason Corp. is

denied-

DATED: Albany, New York
May 25, 1978

STATE TAX COMMISSION


