
STATi oF \IEI{ YoRK
STATE TN( COMMISSION

In the Dlatter of the Petlt lon

o f  :

rlBlg rff3119"5fiff 3H"f,iEe =*HEs'3Effiffi
For a Redetermlnation of a Deflciency or
a RevlsLon of a Determinatlon or a Refund
of Sales and Use
Taxes under Art ic le(s) 2A & 29 of the'i,f#i :i 5 #".tffi6t'ffi*o" 

"'i1 
( ?n r n

tEI8I8un" AE'FIDAVIT OF MAILINC

State of New York
County of ALbany

John lluhn , belng duly eworn, depoaeg and eays that

>phe is an enployee of the Department of Taxatlon and Flnance, over 18 years of

age, and that on the 13th day of September r L97B , lhe ger/ed the- wlthln_

Notice of Determination by (sgg066&d0 m811upon Ti9:j =t::?
tdle Hour Lu4elteonette
inc. ,  Anne Cicione
indiyidually and as vice
presldenE- -

Frank. Qiclgne - (rcocrmoctrcrof
ind i vidua L ly .ttd -"- tt;sE--p-f65.- :* the perlrroner rn rhe *.Bfr"?l33iltot"r,

by enclosing a true copy thereof in a securely eealed poetpald wrapper addreseed
Idle Hguf Luncleqqetqe, - fnc-

as fo l lows:  Anne c ic ione,  ind iv idu i lLy and as
president and rrqnk Cicione, individually
and as vice-president
Llz coventrv-Ave.
Albertson, Inf

and by depostttng same enclosed ln a postpald properly addreaged wrapper io a

(post offlce or officlal depoaltory) under the exclueive care and cuetody of

the United States Postal Servlce wlthln the State of New York.

That deponent further says that the eald addreasee le the (utff*af5ef:gf|n$e

***1Sr*eetitioner hereln and that the addresE set forth on eaid wrapper le the

last knoern addrese of the (Oelle€AB**ffi|Ag<**xthe* petlttoner.

Sworn to before me thLs

L3th day of September ,  1978

rA-3 (2176>



STATE OF NEI{ YONK
STATE TA)( COMMISSION

In the Matter of the Petltlon

o f
IDLE HOUR LT'NCHEONETTE, INC. ANNE CICIONE
individually and as pralsident, FRANK'CfCfOlfE
individuallv and as 

-vice-president
For a Redetetmination of a D€ficlency or :
a RevLsion of a Determlnat,lon or a Refund
of Sales and Use :
Taxes under Art lele(s) 28 & 29 of the
Tax Lawqfor the tecxdplcn*Perlod(g| :
June l-,  L97I throucrh Mav 3L, L974.

AT'FIDAVIT OF MAILINC

State of New York
County of AJ_bany

John lfuhn , belng duly eworn, depoees and eaya that

ghe is an enployee of the Department of Taxatlon and Flnance, over 18 yeare of

age, and that on the L3th day of September , L978, dre served the wlthln

Notice of Determination by 0aEEEi06OEtl0 mail upon Lee M. Albin, Esq.

(representatLve of) the petltioner tn the withln proeeeding,

encLosing a true copy thereof Ln a gecurely sealed poetpald rtrapper addreaaed

fol lolrs: Lee M. Albin, Esq.
1551 Franklin Avenue
Minneola,  I {Y 11501

and by deposltlng same enclosed ln a poetpald. properly addressed wrapper ln a

(post offlce or offLclal deposltory) under the excluslve care and cuetody of

the Unlted States Postal Senrice withln the State of New York.

That deponent further saye that the sald addressee is the (repreeentatlve

of the) petitioner hereln and that the addrees set forth on aaLd ltrapp€r ls the

last knolrn address of the (repreeentatlve of the) petitloner.

Sworn to before me thls

l-3th day of September ,  L9 78

l rn, ,

by

a 8

rA-3 (2176)



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

THOMAS I^I  .  LYNCH Eeptanb* llr trgt8

tdlr tonr tr$sgl|.oruttrr trnE.
lrurc GlcLsnrr tndlvidurlly and m
PstrlCrnt
franlr,CLatontr kdlvl&tfty rn{ m
visc*pfart don!
11! co$rntry lvf.
lLbcrtron, ff

Please take notice of the Dattrtlnrtlol
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s)ll3g A ltfS of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
bornmission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the supreme
Court'of the State of New York, Albany County, within { rcalhf
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
aclordance with this decision may be addressed to the Deputy
commissioner and counsel to the New York state Department of
Taxation and Finance, Albany, New York L2227. said inquiries will be
referred to the proper authority for reply.

il,i",ir,l ,! I ," l, -/
{tbfut(Wi{t"
Sup.rYtrlng *lr rrsLry
Otf,lrrr

Petitioner's Representative

Taxing Bureauts Representative

TA-L.r2 (6/77)



STATE OF NET,I YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

IDLE HOUR LUNCHEONETTE, INC.,
ANNE CICIONE, individually and

as president, FRANK CICIONE,
individually and as vice-president

for Revision of a Determination or for Refund
of Sales and Use Taxes under Articles 28 and
29 of the Tax Law for the Period June 1, L97L
through May 31 ,  L974.

DETERMINATION

Appl icants,  Id le Hour Luncheonette,  Inc. ,  Anne Cicione,

individually and as president and Frank Cicione, individually

and as vice-president, LL2 Coventry Avenue, Albertson, New

York, f i led an application for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of

the Tax Law for the period June 1, L97L through May 3L, L974

(F i le  No .  10164) .

A formal hearieg was held before Michael Alexander, Hearing

Off icer,  t t  the of f ices of  the State Tax Commission, Two World

Trade Center,  New York,  New York,  oo July 13, L977 at  9:15 A.M.

Appl icants appeared by Lee M. Albin,  Esq. The Sales Tax Bureau

appeared by Peter Crot ty,  Esq. (Laurence Stevens, Esq.,  of

counsel) .

ISSUES

I .  Whether

sending not ice to

the State Tax Coumission

the purchaser in a bulk

acted properly in

sale purchase,
\
\

I

\
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notifying said party not to distribute funds or property to

the extent of the amount of New York State's claim until the

StaLe Tax Couut ission had a) determined the sel ler 's l iabi l i ty

(if any), b) payment of such determined liabil i ty is made to

the State, and c) the purchaser has been authorized by the

Department of Taxation and Finance to release the funds or

proPerty.

II. i , l trether the Department I s actions deprived appl-icants

of due process of 1aw and interfered with the contractual

obl igat ion in v io lat ion of  the New York State Const i tut ion.

FINDINGS OF FACT

1. On July 22, L974, appl icant Id le Hour Luncheonette,

Inc. sold its luncheonette business to John Salerno and Jo Ann

Salerno  fo r  $2 ,000.00 .  App l ican t  rece ived $500.00  in  cash and

a ser ies of  f i f teen monthly notes for  $100.00 each, payable

by National Bank of North America, Will is Avenue, Albertson'

New York, with interest at 4%.

2 .  Bu lk  sa les  tax  in  the  sum o f  $35.00  was pa id .

3.  On August 7,  L974, a not ice was sent to the sel ler

advising said seller that the necessary arrangements for an

examination of the books and records of ldle Hour Luncheonette, Inc.

would be made. A Notice of Claim was sent on that same date to

the purchaser, Jo Ann Salerno. This Notice advised the purchaser

of a possible claim for any New York state and loca1 sales and

use taxes and notif ied the purchaser that regardless of any

provisions contained in the saLes contract, no distribution of



3

funds or property (to the extent of the amount of the State's

claim) may be made before the State Tax Comrission has

determined, a) the sel ler 's l iabi l i ty  for  sales and use taxes

(if any), b) payment of such liabil i ty has been made to the

State,  and c) auLhor izat ion is issued to the purchaser,  to

release the funds or property. The Notice further advised

that failure to comply therewith subjects the purchaser to the

liabil it ies and remedies provided for in section 1141-(b) and

(c) of the Tax Law, which includes personal l iabil i ty for the

taxes due or thereafter determined to be due from the seller,

as well as the issuance of a warrant and lerry.

4.  On January 20, 1975, a Not ice of  Determinat ion and

Demand for Payment of Sales and Use Taxes Due was sent to the

Idle Hour Luncheonette,  Inc.  (sel ler)  at  1119 l , I i l l is  Avenue,

Albertson, New York, and Anne Cicione and Frank Cicione,

indiv idual ly and as of f icers thereof.  Said Not ice asserted

that a tax was due for the period June 1, L97L through May 31,

L974 in the sr : rn of  $2,508.83, plus penal ty and interest  to the

date of  that  not ice of  $772.37, for  a total  amount due of

$3 ,281.20 .  Not ices  were  mai led  to  each ind iv idua l .  The pur -

chaser was also sent a copy of  th is not ice.

5.  In January of  L975, the s ixth note of  the ser ies was

presented to the National Bank of North America and was

returned to Anne Cicione who then telephoned John Salerno.

Mr. Salerno advised that he had received a notice from the State



in

and

tax
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regarding the liability for sales and use taxes and, on advice

from his accountant, he refused to make further payments on

th i s  se r ies  o f  no tes .

6. The parties stipulate that the amount of tax contained

the Notice of Determination and Demand for Payurent of Sales

Use Taxes Due had been recomputed and that the agreed upon

de f i c iency  i s  $2 ,L67  .56 .

7.  By let ter  dated November L9, L976, appl icants

advised the Department of Taxation and Finance that since January

of L975, 4t or about which time the purchasers were served with

a "restraining noLice" (see Findings of  Fact ' r3rr  and "4")  ,

which resulted in nonpayment of the remaining $L,000.00 due

the sellers, Do effort had been made by the Department to col-

lect these notes, that the premises have subsequently been

destroyed by fire, that the Salernos refuse to pay the notes

based on their  not  being released from l iabi l i ty  by the

Department and that the notes are now stale. Applicants fur-

ther advised that the nonpaSrment of the notes was attributable

to the interference of the Department in their business contract.

Consequently, applicants asserted that they v/ere entit led to an

offset  in the amount of  $1,000.00, plus accrmrulated interest .

CONCLUSIONS OF I,AW

A. That sect ion 1133(a) of  rhe Tax Law provides that

every person required to collect any tax imposed by Article 28

thereof shal l  be personal ly l iable for  the tax imposed.
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B. That the Notice of Determination and Demand for

Payment of Sales and Use Taxes Due dated January 20, L975 was for

sales tax required to be col lected by appl icants for  the per iod

June 1, L97L to May 31, L974 and was not due because of the bulk

sa le  o f  the  bus iness .

C. That sect ion 1141, subdiv is ion (c) ,  provides that

where a sale of business assets is made in bulk the purchaser

must notify the Tax Commission of the sal-e and price at least

ten days before taking possession. Also,  where the purchaser

fails to do so or when the Commission informs the purchaser that

a possible c la im against  the se11er for  sales tax exists,  any

money to be paid by the purchaser is subject to a first Priority

right and lien for any taxes determined to be due from the seller.

Furthermore, the purchaser is forbidden to transfer to the seller

any money, property or choses in action to the extent of the

State 's c la in.  Within 180 days of  receipt  of  not ice of  the sale,

the subdivision further provides that the Comnission must give

notice to the purchaser of the total amount of any tax due from

the se l le r .

D. ThaL the actions taken by the Department of Taxation

and Finance were in compliance with the provisions of section

1141(c) of  rhe Tax Law.

E. That the provisions of New York statutes are presr.med

constitutional at the adninistrative leve1 and that the SUate

Tax Corunission lacks jurisdiction to consider constitutional

ques t ions .
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F. That the appl icat ion of  rd le Hour Luncheonette,  rnc. ,

Anne Cicione, individually and as president and Frank Cicione,

individually and as vice-president is denied and the Notice of

Determination and Demand for Payment of Sales and Use Taxes Due

issued January 20, L975 is

reduction of the tax due to

DATED: Albany, New York

sustained (subject  to the agreed

$2 ,L67  .5Q) ,  p lus  in te res t .

Sep tember  13 ,  I 97B

TATE TA)( COMMISSION


