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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
HoRRTGAIITS WINES - LIQUORS AFFIDAVIT OF MAILING

(Robert Enuig and Geraldi.ne Parry, Partners)
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
of Sales & Use
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the ruXEFFffi Period (fi)
March 1.. L972 throueh November 30- L975;

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

ghe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of September , L9 78, tshe served the wlthin

Notice of Dete:mination by (Xffffffmf mail upon Eorrigants lJines - Liquors
(Robert Enuig & Geraldine ParrY,

P a r t n e r s ) ( @ ) t h e p e t i t 1 o n e r 1 n t h e w i t h i n p r o c e e d 1 n g ,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed
Ilorriganrs Wines - Liquors

as follows: (Robert Erwig and Geral-dine Party, Partners)
53 South Main Street
Freeport, New York 11520

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the {fififfEiffilffi5f$ilE

1Q6Ogbei petitioner herein and that the address set forth on said r^rrapper is the

last known address of the {e@o€6€flfi&fiiASW6lOQWS peririoner.

Sworn to before me th is

20tt. day of September

rA-3 (2/76)

,  Lg7&



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

fetdrr t0. lttf

&.r bt tff ($t-tru'

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

X*rlptr Uins r l,tprnl
(Ssbort [ndl Et erml.llm ?rrry, trrtnr:r]
53 SorB Urte tttrct
lrrlort, !il t ilt lltt0

Grtl.nr

Please take notice of the Dft6rfrr3tf
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lf$ f Utt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I lt0a
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Taxing Bureau's Representative

TA-r.r2 (6/77)



L f , rt .

STATE

STATE

OF NEV,I YORK

TAX COMMISSION

In the Matter of the Application

o f

HORRTGAI{I'S WINES - LIQUORS
(Robert Erwig and ceraldine Parry, Partners)

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March L, L972 through
November 30,  L975.

DETERMINATION

Applicant, Horrigan's Wines - Liquors (Robert Erwig and

Gerald ine Parry ,  Par tners) ,  53 South Main Street ,  Freepor t ,

New York 11520,  f i led an appl icat ion for  rev is ion of  a  deter-

mination or for refund of sales and use taxes under Art icles 28

and 29 of the Tax Law for the period March 1, 1972 through

November 30, L975 (r ' i le mo. L526L).

A small claims hearing was held before Raymond J. Siegel,

Hearing Off icer, dt the off ices of the State Tax Comrnission,

f ido World Trade Center, New York, New York, orr September 30, L977.

Applicant appeared by Robert Erwig, partner. The Sales Tax

Bureau appeared by Peter Crotty, Esq. (al iza Schwadron, Esq.

and  l r v ing  A tk ins ,  Esg . ,  o f  counse l ) .
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ISSUE

Vilhether the results of an audit by the Sales Tax Bureau of

appl icant 's  books and records for  the per iod March l ,  1972

through November 30, L975 properly reflected applicant's addi-

t ional  sa les tax l iab i l i ty .

FINDINGS OF FACT

1. Applicant, Horrigan's Wines - Liquors (nobert Erwig

and Gera ld ine Parry ,  Par tneEs) ,  operated a reta i l  l iquor  s tore

at  53 South Main Street ,  Freepor t ,  New York LL52O, and f i led

New York state and local sales tax returns for the period March 1,

L972 through November 30, L975.

2.  On May 27,  L976 as the resul t  o f  an audi t  o f  appl icant 's

books and records, the Sales Tax Bureau issued a Notice of Deter-

mination and Demand for Payment of Sales and Use Taxes Due against

applicant for the period March 1, 1972 through November 3O, 1975

fo r  t axes  due  o f  $1 ,118 .95 ,  p lus  pena l t y  and  i n te res t .

3 .  The audi t  f ind ings were arr ived at  as fo l lows:

(a) An analysis of purchases of wines and l iquors for

Apri l  and May of L974 revealed the fol lowing percentages:

Wine  pu rchases  $  9 ,581 .10
40,o98 .34Liquor purchases

Total purchases

L9 .29%
80  .7  L%

100 .  00%$49 ,679 .44
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(b) Mark-up tests were performed on selected individual-

bott les of wines and l iquors to arrive at the fol lowing mark-

up percentages:

Wine - May 9, L975 shelf prices compared to March,
L975 purchase invoice costs revealed a wine
mark-up of  47.21L%.

Liquor - ,June 2, Lg75 shelf prices compared to May,
1975 purchase invoice costs revealed a l iquor
mark-up of 12.355%.

(c) Ehe sales tax examiner applied the respective

allocation percentages and mark-up percentages to purchases per

records for  the ent i re  audi t  per iod,  to  ar r ive at  a  L.245% under-

report ing margin of error on reported taxable sales.

(d)  The appl icat ion of  th is  marg in of  er ror  o f  L .245%

to reported taxable sales for the audit period resulted in addi-

t i ona l  t axab le  sa les  o f  $15 ,788 .00  and  add i t i ona l  sa les  tax  due

o f  $ I , 104 .95 .

(e)  Two hundred dol lars  ($200.00)  wor th of  tangib le

personal property was found to have been acquired without tax

having been paid (period ended May 31, L973). A compensating

use tax was assessed in  the amount  of  S14.OO.

(f) f tre above resulted in total addit ional tax due of

$1 ,118 .95 ,  p lus  s ta tu to ry  pena l t y  and  i n te res t .



- 4

4. Applicant argued that the mark-up tests were inequitable

in  that  no considerat ion was g iven to  appl icant 's  bus iness

act iv i t ies as to  occasional  sa les where in wine and l iquor  were

sold at  less than the shel f  pr ices wtr ich were tested,  i .e . ,  the

sale of  case lo ts  of  wine at  a  10% discount .

5. The applicant made sales at less than shelf prices during

the period March 1, L972 through November 30, L975.

CONCLUSIONS OF I,AW

A. Ttrat the Sales Tax Bureau's projected computation of

addi t ional  taxable sa les based on a marqin of  er ror  o f  L .245%

did not give adequate consideration to the appl- icant's business

act iv i t ies as set  for th  in  F ind ing of  Fact  ' r5r r  and,  therefore,

does not properly reflect the addit ional sales tax due.

B. That the application of Horrigan's Wines - Liquors

(Robert E::vrig and Geraldine Parry, Partners) is granted to the

extent of reducing the addit ional taxes due for the period

March L,  L972 through November 30,  L975 f rom $1,118.95 to  $14.00,

together with interest at the minimum statutory rate; that the

Sales Tax Bureau is hereby directed to accordingly modify the
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Notice of Determination and Demand for Payment of Sales and Use

Taxes Due issued May 27, L976, and that, excepL as so granted,

the application is in al l  other respects denied.

DATED: Albany, New York

September 20, 1978

Jrr-* ,z
COMMISSIONER

STATE TAX COMI'IISSION

COMMISSIONER


