
STATE OF NEI{ YORK
STAIE TAX'COMMISSION

In the ltatter of the Petltion
:

o f

HTGIII,AND TELEPIIONE COMPAIiIY :

For a Redetermlnat ion of a Def ic lency or :
a Revlsion of a Deternlnatlon or a Refund
of Sal-es & Use :
Taxes under Article(s) 28 & 29 of the
Tax Law \for the *g*x(gbg6<Perlod (s) :

AFFIDAVIT OF MAILING

Arrcrust--I- 1-965 t-hEoqsb ArouEt 31, 1969

State of New York
County of Albany

John Iilrhn

Nhe is an enployee of the Department

age, and that on Lhe 13 day of

Notice of Determination
Tel.ephone Company

(rcgcExmnc#mod) the petltloner ln the wlthin Proceedlngt

by encloetng a true copy thereof Ln a securely eealed poetpaid wrapper addreseed

as follolrs: Highland, TeJ-ephone Company
145 North llain St.
Monroe, Nf 10950

and by deposLting same enclosed in a postpatd. properly addreseed wrapper ln a

(poet offlce or offlcial deposltory) under the excluelve care and cugtody of

the United States Postal Servlce wlthtn the State of New York.

That deponent further says that the eald addressee is the fuA*"Ttf,fiUe

xrt&) petitloner herein and that the address aet forth on sal.d wrapper ls the

last known address of the (nptg€g6!nk$6g n*;fse) petltloner.

Sworn to before me thls

L3 day of September

, belng duly sworn, depoees and says that

of Taxatlon and Ftnance, over 18 years of

Septernber, 1978 r:she eenred the wlthtn

by &rxt66*r*) maLl upon Highland

rA-3 (2176)

, L9"18,



STATE OF NEW YORK
STATE TAX COMMISSION

In the llatter of the Petltlon
:

o f

IIIGIII,AND TELEPHONE COMPAATY :

For a Redetermlnat ion of a Def ic lency or :
a RevLsion of a Determinatlon or a Refund
of Sales & Use :
Taxes under Art icLe(e) 28 & 29 of the
Tax Law r for the >I&xx(sDrpn< Period (s) :
August l,_l-965Jhrough Auqust 31, 1969

State of New York
County of AlbanY

AFFIDAVIT OF }AILING

John Huhn , belng duly eworn, depoaee and say3 thet

rhe is an enpLoyee of the Department of Taxatlon and Finance, over 18 yeara of

age, and that on the 13 day of Septernber , Lg78, tire eeffed the wlthln

Notice of Determination by 6sexlii6id) nall uPon Williams, MicaLe &
Ryan

(representative of) the petltloner tn the wlthin proceedlng,

by enclosing a true copy thereof in a gecurely sealed postpald wrapper addreaeed

as follolrs: WilJ.iams, MicaLe & Ryan
Ifiony P1aza
L00 Madison Street
Syracuse, ATY L32O2

and by depositlng same enclosed ln a postpald properly addreesed wraPPer ln a

(poet office or official deposicory) under the exclusive care and custody ot

the United States Postal Servlce withln the State of New York.

That deponent further says that the eald addresaee ls the (repreeentatlve

of the) petitloner herein dnd that the address set forth on sald wrappet te the

last knonn address of the (representative of the) petltloner.

Swotrn to before me thLs

L3 day of September , L978.

rA-3 (2176)



STATE OF
STATE TAX sstoN
TAX BUREAU

ALBANY, NEW r2227

rfitr l|} t|t|
J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

I , 4 I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

\
/ ' ,

,: 
"i

lrDfrr r:qH
iaf ffi llr &.
Ssnr tr |sm0
ffblffif

Please take notice
of the State Tax

You have now exhausted your
level. Pursuant to section(s)
proceeding in court to review an
Commission can onlv be institu
Practice Laws and Rules. and mu
Court of the State of New York. Alba
from the date of this notice.

Inquiries concerning the computati
accordance with this decision ma
Commissioner and Counsel to the
Taxat ion and Finance, Albany, New
referred to the proper authority for

of the
Commission en sed herewith.

f 'riTse"' # in 3 uT :T'ff;':""",
verse decision by the State Tax

under Article 78 of the Civil

''3#[T"#ff1"'t'Es:f"
of tax due or refund allowed in
be addressed to the DePuty

New York State Department of
ork L2227 . Said inquirids will be .. " :.
ply.

""1",,r ,f l,*,,1r/,MW%
r .rl'l m

cc : Petitioner's Representative

Taxing Bureau's Representati

rA-1.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applica

of

HTGHI,AND TELEPHONE DETERMINATION

for Revision of a Determination o for
r
for

Refund of Sales and Use Taxes un
Articles 28 and 29 of the Tax Law
the Period August L, 1965 through
Augus t  31 ,  L969 .

Applicant, Highland TeI Company, 145 North Main Street,

Monroe, New York 10950, f i led an

determination or for refund of sa

Articles 28 and 29 of the Tax Law for the period August L, 1965

through August  31,  L969.  (F i le oL664)

re Nigel G. Wright, HearingA formal hearing was held be

Officer, at the off ices of the Sta Tax Conunission, Building #9,

State Off ice Building Camlus, A

lication for a revision of a

and use taxes due under

": 
t"* York, on October 15,

L974 at 2 p.m. and continued on r  L4,  L976 at  10 a.m,  before

Michael Alexander, Heafing Off ice

lltre appllcant appeared by wi1 iams, Micale & Ryan (Frank iI.

Mica le,  Esq.  o f  counsel )  a t  the f t session and by Nixon,

Doyle, Esg. of counsel) atHargrave, Devans & Doyle (,lustin g



the continued hearing. lFhe

Heckelman, Esq. (Alexander,

Tax Bureau aPpeared bY Saul

Esq.  o f  eounsel ) .

le for a compensating use tax

on certain intrastate tol l

f charge by a telePhone comPany

the use of retirees.

le for a use tax under section

of certain equipment used in

and in inspecting, maintaining

lephone company.

FACT

York State saLes and use tax

I ,  1965  to  Augus t  31 ,  1969 .

es Tax Bureau issued a Notice

yment of Sales and Use Taxes

company, for the period

It assessed addit ional use

lus penalty and interest of

f  $7 ,931 .93 .

Telephone ComPanY

-2 -

SaIes

Weiss

ISS

I .  Whether applicant is l i

under section 1110 of the Tax Law

telephone services provided free

for i ts "own off icial use" and fo

II.  Whether applicant is I i

11f0 of the Tax Law on the purcha

testing the quali ty of transmissi

and instal l ing equipment of the t

FTNDINGS

1. Applicant t imely f i led N

returns for ttre period from Augus

2.  On June 15,  L970,  the Sa

of Determination and Demand for

Drre to appl icant,  Highland Tel

August  L ,  1965 to August ,  31,  L969

tax for  that  per iod.  o f  $5,893.28,

$2,038.65,  for  a  to ta l  amount  due

3.  On July  17,  L970,  Highl

ment ,  under  protest ,  o f  the $7,93 .93 .

made pay-



on the notice and is termed "cen

applicant.

5. Applicant, Highland Tel e Company, has

office in Monroe, New York, app mately 45 miles

York City. I t  serves an area in

about 330 square miles.

nge and U1ster

4. Applicant contests only

based on "intrastate tol l  charges

uti l ized by applicant in testing

is included in the "plant capital

6 .  Appl icantrs  revenues are

subscribers for basic telephone s

area, and from tol l  charges to su

to points outside the local cal l i

cant, Highland Telephone Compar{r

purposes,  to  i ts  s taf f  on ca l ls  f

ing subscribers' equipment, and

(subject to some limitations) f

8. Where calls described in

mad.e within the local cal l ing a

use tax assessments made

and purchases of equipment

ts equipment. Such equipment

and maintenance account items"

al office equipment" by

i ts business

north of New

Counties of

from flat, monthly charges to

rvice within the local calling

customers for telephone calls

area.

to i ts own off icials for business

the central off ice when test-

certain retired employees

their home telephones.

Finding of Fact ttJ tr above are

, oo record is made of each

t covering the call ing

7. Telephone service is p lded free of charge by appli-

cal l  and apparently no bi l l  is s
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telephone. Where such calls are to points outside the local

ca l l i ng  a rea  ( to l l  ca l l s ) ,  t hen central exchange equipment

would record such calls and a bi l would be prepared. Such bi l ls

are marked "memo bil l" and no pa

or  made.

ts of the bi l ls are expected

9. l fhe recorded business to

in both a revenue account and an

revenue and expense are thus offs

porated into the figures shown fo

expense on the companyr s annual s

made to and from points outside i

period in question, sett lement wa

cost  s tud ies.  For  purposes of  se

only revenues were considered a

I calls are bookkeeping entries

xpense account. llhe recorded

tt ing, but are st i l l  incor-

operating income and operating

tement. lltris accounting pro-

s own calling area. During the

made on the basis of extensive

tl ing accounts for tol l  cal ls,

thus off icial cal ls (from which

subject  o f  set t lement .

cedure is optional and is not

Commission.

ired by the Public Service

10. The memo bil l ing used Highland is mainly for the

user to know what calls havepurposes of enabling the off icial

been made and thus to detect unau rized. use of ttre telephone.

11. Applicant, Highland Tel Company, periodically

sett les accounts with other tele companies for tol l  cal ls

no revenue resulted) were not
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L2. Applicant, Highland Telephone Company, has ten buildings

with telephone equipment which are designated central offices. fn

these central off ices, applicant uti l izes various forms of test

equipment to insure proper transmission quality and to inspect and

maintain the operation of i ts system to assure the rendit ion of

safe, adequate and continuous service. Such testing is required

by the New York State Public Service Conunission.

13. The testing equipment is, for accounting purposes,

treated. as central office equipment pursuant to the regulations

of the Public Service Commission and is depreciated over a 25

year period.

L4. Applicant, Highland Telephone Company, has paid real

property tax on the central office testing equipment used by

appl icant  in  i ts  centra l  o f f ices.

15. ftre auditor for the Sales Tax Bureau computed the use

tax due on plant capital and maintenance account items by audit-

ing the three month period ending August 31, L969. All  purchases

treated. by applicant as exempt purchases which were disallowed by

the auditor, were divided by the total accounts payable for that

quarter. l l tre disal lowed purchases consisted primari ly of pur-

chases of test equipment. The resultant decimal or percentage

was then multiplied by the total accounts payable for every other
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quarter during the period in question so as to arrive at taxable

sales for such periods, and the tax due was computed thereon.

No al lowance for the useful l i fe of test equipment was considered

by the auditor. The audiXor, using this method, arrived at a

f igure of  $203,25L.00 of  d isa l lowed purchases ( t reated as exempt

purchases by applicant) for the period in question.

16. The test equipment involved in the test quarter used by

the auditor consisted of four types of equipment:

(a) Model TTS Loop Around Test systems are installed penna-

nently in a central off ice and are used on a daily basis as a

normal part of operations, to insure proper transmission quali ty

by receiving test cal ls and gauging the quali ty of the transmission.

ftris function can be performed in an instant. A test call would

be placed to this piece of equipment as ttre destination of that

call ,  and, the quali ty of the transmission would then be measured.

(b) ftre TTS 4ANH Transmission Test Set and the TTS 4DV

Variable Frequency Adaptor Cover are used as a unit in central

off ices to test the quali ty of transmissionr and are specif ical ly

used when instal l ing or repair ing circuit,s to assure that the

transmission is at the proper noise and decibel level for sub-

scriber reception of messages. llhis equipment is portable and

can be moved from one central office to another.
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(c) Ttre Alston electronic scanning device is a portable

piece of equipment and is used in central off ices to measure the

usage of central off ice equipment. I t  also indicates that cer-

tain equipment is not functioning.

(d) Hand test sets are portable pieces of central off ice

equipment similar in appearance to the receiver of a telephone

and are used to plug into any piece of equipment. Ttre "switch-

man" can then d.ial into that equipment for testing purposes to

see where repair is necessary.

ftre number of pieces purchased and the cost of these pieces

of equipment in the quarter ending August 3I, L969 were:

(a )  Th ree  p ieces  a t  $1 ,110 .00  each ,

(b )  One  p iece  a t  $893 .00 ,

( c )  Fou r  p ieces  a t  $2 ,332 .00  each ,  and

(d)  T\uelve p ieces at ,  $12.00 each.

L7.  Dur ing t t re  ent i re  per iod in  quest ion,  $34,985.32 of

these four types of test equipment were purchased by applicant,

Highland Telephone Company. No testimony or other documentary

evidence was submitted regarding the purchase of test equipment

ottrer than the four pieces mentioned in Finding of Fact ttL6" '

above, during the period in question herein.
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18. Ttre sales tax returns of applicant, Highland Telephone

Company, were prepared in good faith and upon advice of its

accountants.

CONCLUSIONS OF I,AW

A. Itrat section 1110 of the Tax Law imposes a use tax for

use within New York of property or services in four instances

where a sales tax has not been imposed or will not be imposed.

B. Itrat no provision is mad.e in section 1110 for application

of the use tax on the receipts from telephone service on which a

sales tax is imposed by section 1105 (b) and that applicant, High-

land Telephone Company, is thus not liable for use tax on intra-

state tol l  cal ls made free of charge as test cal ls, cal ls made by

employees or retirees or cal ls made by off icials for business

purposes.

C. ttrat section 1L15 (a) (L2) of the Tax Law exempts telephone

central office equipment or station apparatus for use directly and

"exclusively" (statute read. "exclusively" during taxable period. in

question) in receiving at destination or init iat ing and switching

telephone communication.

D. Ttrat the equipment purchased by applicant, Highland TeIe-

phone Company, l isted in Finding of Fact 1116'1 above, constitutes

central office equipment. However, such equipment, though
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necessary to insure proper transmission quali ty and to test

central office equipment pursuant to required maintenance services

and procedures, is not required to carry a message to i ts desti-

nation or to init iate or switch such a message, and is thus not

used either directty or exclusively in those statutori ly specif ied

steps of telephone communication to qualify such equipment pur-

chases for  the exempt ion prov ided in  sect ion 1115 (a)  (12) .

E. Itrat, although the audit method used by the Sales Tax

Bureau in comput,ing the use tax due by applicant, Highland Tele-

phone Company, on the purchase of central office testing equipment,

did not take into account the useful life of such equipment and the

possible effect thereof on the purchase of test equipment during

the entire period in questione no substantial evidence is provided

by applicant to ind.icate that the amount of all test equipment

purchased. for the taxable period in question is other than that

contained in the assessment.

F. Ttrat the burden of overcoming a tax assessment rests, in

most cases, with the taxpayer, as i t  d.oes herein, and that as

regards the assessment of use tax on the purchase of test equip-

ment, the record herein contains no substantial basis for redeter-

mining the computation of the use tax made on such payment-
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c. ftrat the application of Highland Telephone Company is

granted to the extent that the use tax assessed on al l  intra-

state tol l  cal ls is cancelled, together with such interest and

penalty assessed; that the Sates Tax Bureau is hereby directed

to refund use tax, penalty and interest paid on the intrastate

tolI cal ls together with such interest as may be lawful ly owing;

and that the application of Highland Telephone Company is also

granted to the extent that the interest in excess of minimum

interest and the penalty imposed pursuant to section 1145(a) of

the Tax Law are waived; and, that, except as so granted, the

application is in al l  other respects denied.

DATED: Albany, New York

September 13, L978

COMMISSIONER

COMMISSIONER


