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STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f .  -

HEXAM GARDENS CONSTRUCTION CO.,

For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the ,axam(x*ef Perlod (9)
August  1 ,  1965 th rough Februarv  28 .

State of New York
County of Albany

rNc. AFFIDAVIT OF I"IAILING

L969

John lluhn ,  being duly sworn, deposes and says that

Sihe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24Ehday of April , L9 78r;phe served the wlthin

Notice of Determination by (Rwoi*jodi mail upon Hexam Gardens

Construction Co, Inc(DcPxRgFotn*irVe<gf) the petitioner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo t lows:  Hexam Gardens eons t ruc t ion  Co. ,  Inc .
100 Cordel l  Road
Schenectady, New York L23O4

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  deposltory) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says that the said addressee is the QrUEruecxlrrtBlxlE

d<>chx) petitioner herein and that the address set forth on said rtrraPPer ls the

last known address of the QeXxeseo*xurnuexsfunbr) petitloner.

Sworn to before me th is

24th day of  Apr i l  ,  L97g

rA- 3 (2 /7 6)
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STATE OF NEhI YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

. o f -
HEXAM GARDENS CONSTRUCTION CO., INC:.

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the XItedENIroc Period (q) :
August 1, l -965 throuqh Februarv 28, L969

State of New York
County of AJ-bany

AFFIDAVIT OF MAILING

John lluhn , being duly sworn, deposes and says that

rtre is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 24thday of Apri l  ,  L978, dte served the wlthln
Leonard J.  Senzon, Esq.

Notice of Determination by 6g*tttdrf*Rdrhmail upon Mary Anne Tonmaney, Esq.

(representat ive of)  the pet l t ioner in the within proceedlng,

by enclosing a true copy thereof in a securely sealed postpatd wrapper addressed

as fo l lows:  Leonard  J .  Senzon,  Esq.
Mary Anne Tommaney, Ese.
crlo oirabio & couch

f rf;EfigT.Fil"^rlg6g-computer Park
and by deposit ing s6nie dnclosed ih a postpaid properly addressed wrapper ln a

(post of f ice or off lc ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and Lhat the address set forth on said rrrapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

24 th  day  o f  Apr i l

rA-3 (2/76)

, 1978.
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J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N I

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

tPtL,l l{, I97g

n|tr.lq Or$rnr gofirtsuatlan €n* Ilor
l-00 6$l!ill.t.
fohcnrqtr{y, Irr 31tfr lllo4

O|trtlsrnt

Please take notice of the Drtfnalnftlon
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) llt! aflft of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { fntlf
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

ffi.fu,
trrrlBi

cc: Petitioner's Sepresentative

Taxing Bureau's Representative

TA-r.r2 (6/77)
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STATE OF NETd YORK

STATE TAX COMMISSION

In the Matter of the Applicarion

of

HEXAM GARDENS CONSTRUCTI0N Co., INc. : DETERMINATIoN

for Revision of a Determination or for Refund of :
Sales and Use Taxes under Articl_es 28 and 29 of the
Tax Law for the Period August l, 1965 through :
February 28, L969.

Applieant, Hexan Gardens Construction Co., Inc., lOO Cordell Road, Schenec-

tady' New York 12304, filed an application for revision of a determination or

for refund of sales and use taxes under Articles 28 and 29 of the Tax Law for the

period August 1, 1965 thro,rgn f .Urrrary 28, Lg6g (Fi le No. 04169).

A small claims hearing was held before Harry Huebsch, Hearing Officer, at

the offices of the state Tax Cornrnission, Building 9, State Campus, Al-bany, New

York, on July 19, 7977 at 10:45 A.M. AppLicant appeared by Robert  A. Lupe, presi-

dent and by Leonard J. Senzon, Esq. and Mary Anne Tonrmaney, Esq. The Sales Tax

Bureau appeared by Peter crotty,  Esq. (Francis cosgrove, Esq.,  of  counsel_).

ISSUE

Whether applicant was liabl-e for sales or use tax on the purchase of uaterials

used in the performance of construction contracts hrhich were entered into prior .

to the enactment of the Sales and Use Tax Law.

FINDINGS OF FACT

1. As the result of a fiel-d audit, Sales Tax Bureau contended that additional-

tax lras due for the period August 1, 1965 through February 28, 1969 based upon

additional taxable purchases nade by applicant.
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A Notice of Detemination and for Paynent of sal-es and use Taxes Due was issued

agai'nst applicant on september 30, 1969 in the sr:m of $Sr1.81.g5, which amount was

reduced to $5r135.33 on December 19, 1970 by the sales Tax Bureau.

2' Applicant agreed to the validity of the audit findings for the period

september 1, 1966 through February 28, 1969 and said perlod is not at i.ssue. The

amount remaining i-n controversy is $11229.65, p]_us penalty and interest.

3' Applicantl Hexam Gardens Constructi.on Co., Inc., was a construction fi:m

or'tmed by tr'Iade and Rose Lupe. Prior to enactment of the Sales and Use Tax Law,

applicant entered into oral- agreements to construct three buil-dings for wade and

Rose Lupe' Based on construction costs (which did not include sales and use tax),

wade and Rose Lupe subuj.tted bids for lease of the buildlngs to governmental

agencies' Ihe governmental agencies accepted the lease bids which were for fixed

rental amounts for ten and twenty-year pel:lods. The l-eases also required that per-

formance bonds be furnished.

4' Appl-icant did not submit documentary or other satisfactory evidence to

show that oral contracts with Wade and Rose Lupe for construction of the buildings

were for a fi-xed pri-ce wlthout regard to costs i-ncurred.

5' Materials were Purchased for the three buildings during the period August

1, 1965 through Augusr 31, L966.

CONCLUSIONS OF LAW

A. That appl-icant, Hexam Gardens Construction Co., Inc., was not exenpt

from sales and use tax on the purehase of material-s for use in the performance

of constructi-on contracts which lrere entered into before enactment of the Sal-es

and Use Tax Law, in accordance with the meaning and intent of section 1119 of the

Tax Law.
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B. That the appl_ication of Hexam Gardens

and the Notice of Determination and Demand for

Due lssued Septenber 30, 1"969 is sustained.

DATED: Al-bany, New York

AprJl  24, 1978

Const ruc t ion  Co. ,

Payment of Sales

Inc. is denied

and Use Taxes

STATE TAX

j

COMMISSION


