
STATE OF NEW YORK
STATE TAX COMMISSION

In  Lhe l , la t ter  of  the Pet i t ion

o f

HELMAR PHARMAgy, rNC.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund.
o f  Sa les  and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  rhe
Tax Law rfor the Xtdxl<(G$:lrc Period (g)
i lune 1, 1974 throuqh March 19, 1976

State of New York
counry of Albany

by enclos ing a

as  fo l l ows :

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that

che is an empl-oyee of the Department of Taxation and Flnance, over l-8 years of

age, and that on the 13th day of December , I978r xhe serrred the withln

Notice of Determination by (rnnod:f*ed) mail upon He1mar Pharmacy, Inc.

&epDrx&{ltxlloo(d) the petltLoner in the withln proceeding,

true copy thereof in a securely seaLed postpaid wrapper addressed
Helmar Pharmaclz, fnc.
c,/o Emanuel Kuflik, CPA
75 Maiden Lane
New York, New York 10038

and by deposit ing same encl-osed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the united st ,ates Postal  service withln the state of New york.

That deponent further says that the said addressee ls the @pcaecxlglooEE

o6<Xhx) Petitioner herein and that the address set forth on said nrapper ls the

last known address of the (ncgneoem*a$ri*po6<tths) perltloner.

Sworn

I3rh

t o

d a y

before me th is

of December , I97q

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

HELMAR PHARMACY, INC. 
t

For a Redeterminat ion of a Def ic iency or :
a Revision of a DeterminatLon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  and 29  o f  rhe
Tax Law for the:Sexx(sp<mr Period (a) :
June 1, 1974 thEough March 19, L976.

by  enc los ing  a

as  fo l l ows :

AFFIDAVIT OF MAILING

State of New York
County ofAlbany

John Huhn , being duly sworn, deposes and says that

xhe is an empl-oyee of the Department of Taxation and Finance, over L8 years of

age, and that on the 13th day of December ,  1978, l t re served the withln

Notice of Determination by (cxrxDGfrt) mail upon Hnanuel Kuflik

( representat ive of )  rhe pet i t ioner  in  the wi th in proceedLng,

t rue copy thereof  ln  a securely  sealed postpaid wrapper addressed

Emanuel Kuflik, cPA
75 Maiden Lane
New York, New york 10038

and by deposit ing same enclosed in a postpaid properly addressed nrapper ln a

(post of f tce or off ic laL depository) under the excl-usive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet, i t ioner.

Sworn to before me this

13th day of December ,  I97g

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEyl, YORK 12227

Drcebtr 13' lt?8

tr!.nrr ltrriltqfl lrtdr
e,/o eem;t truflll* Crt ,
?t t|ftce Lail.
ilr|r Y66ir nrw Iert f,0038

eratlrsr

Please take notice of the D$mrug|f,lll0f,
of the State Tax Commission enclosed herewith.

You have now exhausted vour risht of review at the administrative
level. Pursuant to sectio-n1s; 1f3f f I3'3 oi the Tax Law, any
proceeding ih court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in t\e lqgrgqe_
Court of the State of New York, Aibany County, within { nthl
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner arid Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

(1
\ . / .

Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

HELMAR PHARIvIACY, INC . DETERMINATION

for Revision of
Refund of Sales
Art ic les 28 and
the Period June
L976 .

a Determination or for
and Use Taxes under
29 of the Tax Law for
l, L974 through March 19,

rf

Applicant, Helmar Pharmacy, Inc., c/o Emanuel Kuflik, CPA,

75 Maiden Lane, New York, New York 10038, fi led an application

for revision of a determination or for refund of sales and use

taxes under Articles 28 and 29 of the Tax Law for the period

June 1,  L974 through March 19, L976 (Fi le No. L7297).

A smal1 claims hearing was held before Raymond Siegel,

Hearing Officer, dt the offices of the State Tax Conmission, Tlro

World Trade Center, New York, New York, oo Noveuiber L8, L977 at

9:15 A.M. Appl icant appeared by Emanuel Kuf l ik ,  CPA. The Sales

Tax Bureau appeared by Peter Crotty, Esq. (Bruce ZaLamar., Esq.,

o f  counse l ) .

ISSUE

!, lhether applicant was properly assessed for sales

taxes due for the period June 1, L974 through March 19,

within the meaning and intent of section 1138(a) of the

and use

L976 ,

Tax Law.



t
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FINDINGS OF FACT

1. Appl icant,  Helmar Pharmacy, Inc. ,  f i led New york

state and local sales and use tax returns fot the period

June 1, L974 through March 19, 1976.

2.  Appl icant operated a retai l  pharmacy at  3ZO9 Horse

Block Road, Medford, New york, unti l March 19, L976, rrrhen

said business was sold to Medmar pharmacy, Inc.

3.  On September 7,  L976, the Sales Tax Bureau issued

a Notice of Determination and'Demand for payment of sales and

use Taxes Due against  appl icant for  taxes due of  $5,874.75,

plus penalty and interest, for the period June 1, L974 through

March 19 ,  L976.

4. The above Notice was based on the finding of a prior

field audit conducted by an auditor from the sales Tax Bureau

which covered the period December 1, Lg6g through May 31, Lg74.

The auditor determined a margin of error of Laa.76% of reported

taxable sales for  said per iod.  The sales Tax Bureau appl ied

the margin of error to the taxable sales reported by applicant

for the per iod June 1,  L9l4 - through Eebruary 29, L976. This

amount,  p lus est imated taxable sales of  $3,000.00 for the

per iod March 1,  L976 through March 19, L976, resul ted in

add i t iona l  taxab le  sa les  o f  $83 ,g25.00 .  r t  i s  rhe  add i t iona l

sales taxes due which are at issue here.

5. Applicant contended that no audit was conducted for the

period at issue and that the use of a prior audit makes the

determination improper, in accordance with the meaning and

intent of  sect ion 1138(a) of  the Tax Law.



-3

6, The Sales Tax Bureau contended that the audit made

for the prior period was virtually uncontested and, therefore,

it was correct in rejecting the sales tax returns fi led for the

per iod  a t  i ssue.

goNclusroNs oF LAW

A. That applicant was not afforded an oPPortunity to pre-

sent if ls books and records for audit, before the Sales Tax

Bureau issued an assessment on September 7, L976 for the period

June 1, Lg74 through March 19, 1976, which assessment was based

on merely extending the findings of a prior f ield audit, without

inquiry into whether applicant's method of doing business had

undergone any changes.

B. That appl icant,  Helmar Pharmacy, Inc. ,  was improper ly

assessed for sales and use taxes due for the period June L, L974

through March 19, L976, according to the meaning and intent

of  sect ion 1138(a) of  the Tax Law.

C. That the application of Helmar Pharmacy, Inc- is granted

and the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued September 7,  L976 is cancel l -ed.

DATED: Albany, New York

December l-3, I97B


