
.STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion
:

o f

HAMPSHIRE COUNTRY CLUB, r\IC.
For a Redeterminat ion of a Def ic iency or :
a Revision of a DeterminatLon or a Refund
of  Sa les  and Use :
Taxes under Art ic le (s) 2g and 29 of the
Tax Law for the fiere<Q$:o,r Period (x) :
September L, L97O throuqh November 30 ,  L973 .

State of New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

cfie is an employee of the Department of Taxatlon and Finance, over 18 years of

age, and that on the 13th day of December ,  L978, tdre served the within

Notice of Determination by (rm{Sxd} mail upon Hampshire Country

Club,  Inc. (rcpnrxeoertoecd) the petltioner in the wlthin proceedlng,

by enclos ing a t rue copy thereof  in  a securely  seal -ed postpaid wrapper addressed

a s  f o l l o w s :
Hampshire Country Club, Inc.
1107 Delance Cove Road
Mamaroneck, New York 10553

and by deposit ing same enclosed in a postpaid properly addressed wrapper Ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (rlpemtr*lCIc

sfutic) petitioner herein and that the address seE forth on said rf,rapper ls the

last known address of the (eryxcsax&$ocxd8>t$x) petitioner.

Sworn to before me this

13th day of December ,  1978

AFFIDAVIT OF MAILING

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

Doo$rr ltr 19?8

nrnphlrr Conntryt etrBbr tss.
110? Drhner, Cevt nnqil
ilrrerurshr frr Iorh 10$53

Orntlnml

Please take notice of the D|fiftf,ilmtflq
of the State Tax Commission enclgsed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lltB e 13at of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { mtabr
from the date of this notice.

Inquiries conceming the computatibn of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the' New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

@tn

Taxing Bureau's Representative

TA-r.12 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Ir{atter of the Application

of

HAMPSHIRE COITNTRY CLUB, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September 1, L97O through
November 30,  L973.

DETERMTNATION

Applicant, Hampshire Country Club, Inc., 1IO7 DeLance Cove

Road, Mamaroneck, New York 10553, f i led an application for

revision of a determination or for refund of sales and use taxes

under Articles 28 and 29 of the Tax Law for the period September 1,

L97O through November 30,  L973 (F i le  No.  10154) .

A small claims hearing was held before Joseph Chyrlnraty,

Hearing Off icer, dt the off ices of the State Tax Commission, Tlvo

World Trade Center, New york, New York, orr March 7, L978 at

9:15 A.M.  Appl icant  appeared by warren Lesser ,  ass is tant  t reasurer .

The Sales Tax Bureau appeared by Peter Crotty, Esq. (Samuel Freund,

Esq . ,  o f  counse l ) .

ISSUE

Whether applicant is l iable for the sales tax i t  coLlected

on certain gratuity charges.
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FINDINGS OF FACT

1. Applicant, I lampshire Country C1ub, fnc., t imely f i led

New York state and loca1 sales and use tax returns (ST-100) for

the period September L, L97O through November 30, L973.

2. On JuIy 24, 1974, applicant f i led a Consent Extending

the Period of Limitation for Assessment of Sales and Use Taxes.

3. On January J-7, L975, the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due to applicant for the period September L, L97O through

November 30,  L973,  assessing a tax due of  94,26L.86,  p l -us penal t ies

and  i n te res t  o f  $L ,324 .76 ,  f o r  a  to ta l  due  o f  95 ,586 .62 .  1 [ t re

assessment  was made as a resul t  o f  a  f ie ld  audi t  o f  appl icant 's

records,  which audi t  revealed that  appl icant  charged of f  $4,26L.86

from its sal-es tax accrual account. l I tr is amount represented the

sales tax col lected on that port ion of the dining room service

charges disbursed to employees as gratuit ies.

4. On March 11, L975, applicant, Hampshire Country CIub,

f i ted an Application for Hearing to Review Determination.

5. Applicant is a country club which operates and permits

its members to use a dining room. Employees of the dining room

are paid a salary, plus a 15% gratuity on all food and beverages

served. In order to eliminate negative cash flow problems, a
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system was insti tuted to col lect gratuity charges in advance

from the members on an estimated basis. Members were bi l led

$50.00 per month from Apri l  through September for gratuit ies.

A pool of special funds was thus created, out of which gratuit ies

could be disbursed to employees when needed.

6. Applicant, Hampshire Country Club, Inc., charged its

members sales tax on the $50.00 per month gratuity charge.

7. Applicant paid the gratuit ies to i ts employees out of

the special gratuity fund and used the surplus to f inance general

club activit ies. Sales tax was paid by applicant to New York

State on ttre surplus portion of ttre gratuity fund.

8. Applicant debited its saLes tax accrual account in the

amount  of  $4,26L.86.  This  represented the sa les tax co l lected

from its members on the gratuity charges disbursed from the fund

to the employees and concurrently credited as miscellaneous income.

Although the accrual account was debited, the sales tax was not

paid to New York State.

9. Applicant did not refund any port ion of the sales tax

collected on gratuity charges to i ts members.

10. Applicant maintained that, charges for gratuit ies col lected

in advance from its members urere nontaxable. I t  seeks to retain

the sales tax col lected from its members on that port i-on of the

fund which represents the tax on gratuit ies disbursed to employees.
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CONCLUSIONS OF I,AW

A. That having collected sales tax on the dining room

service charges remitted by i ts members, applicant holds such

tax as trustee for and on account of the State, pursuant to

sect ion 1132 (a)  o f  the Tax Law.

B. lflrat applicant is required to pay to the State

monies co l lected as tax,  pursuant  to  sect ion 1137 (a)  o f

Tax Law.

C. That the application of Hampshire Country CIub, Inc.

denied and the Notice of Determination and Demard for Payment

Sales and Use Taxes Due issued January 17, L975 is sustained.

a l l

the

l-s

o f

DATED: Albanv, New Yqrk
Decemb-er 13, 197U

COMMISSIONER

STATE Tzu( COMI{ISSION

COMMISSIONER


