
"STATE'OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

RICHARD HAENSCITEN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinacion or a Refund
of Sales & Use
Taxes under  Ar t i c le (s )  28  & 29

Notice of Determlnation

M
by enclosing a true copy thereof in a

as follows: Richard llaenschen
29 Cherry Lane
Chatham, New Jersey 07928

AFFIDAVIT OF MAILING

of the

by (SEoGdGhtU mail upon Richard llaenschen

Lhe pet l t ioner ln the within proceeding,

secureLy seaLed postpaid wrapper addressed

Tax Law for the SAXf.{ryOQ( Period (s) Ended
Mav 31, 1969, Novenber 30, 1969, August 31

Sta te  o f  New York
County ofAlbany

John Huhn , being duly sworn, deposes and says that

)€he is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 20th day of September , L}TS r$re served the wlthin

and by deposit ing same enclosed ln a postpaid properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the FtWEffiHSOEK

)gftgkgO( petitioner herein and that the address set forth on said r^rrapper is the

last known address of the ttf!.ficxrt fiXtvf{.zEE"tIrEI peritioner.

Sworn

20rh

be fo re  me  th i s

of September

to

d a y

rA-3 (2/76)

,  Lg7g.



,STATE'OF NEW YORK
STATE TAX COM},IISSION

In the Matter of the Pet i . t ion

o f

RICHARD HAENSCHEN

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of Sales & Use
Taxes under  Ar t i c le (s )  Zg  & Zg o f  the
Tax Law for the EffiAARIXIDI Period (s) gnded
Mav 31. 1969. Novenber 30. 1969. Aueust 31.
1971 and Septenber 14, L97L.
State of New York
County of A]_bany

AFFIDAVIT OF MAILING

John Huhn , being duly sworn, deposes and says that

Xhe is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on the20th day of September ,  L978 r)Hhe served the withln

Notice of Determination by QOOEU|SDiDCOI mail upon Joseph A. Kilbour:n, Esq.

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a secureLy seaLed postpaid wrapper addressed

as fol lows: Joseph A. Ki l -bourn, Esq.
c/o Bigham, Engl-ar, Jones & Houston
L4 l,Ial-l- Street
New York, New York 10005

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL servtce within the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on sald wrapper is the

last known address of the (representat ive of the) pett t ioner.

New York, New York 10005

Sroorn to before me this

20th day of September

rA-3  (2176)

, L978



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK T2227

lrftdrr t0, tttfJ A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

f*&sit ftr &c
tt 6.!qt LG.
ehr*hnn Ir tr*rrrt 0']l1t

Dts illr lm$nr

Please take notice of the Dca1*dr6,nm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) ttt! 1, lt{l of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
.Commission can onlv be instituted under Article 78 of the Civil
rPractice Laws and iules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I htta
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitionerts Representative

Taxing Bureau's Representative

I ,'.,;i

, ,l:i:

: .

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TN( COMMISSION

In the Matter of the Application

of

RICHARD HAENSCIIEN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Periods ended May 31 , 1969,
November 30, L969, August 31, 1971 and
September 14, I97I,  respect ively.

DETERMINATION

Applicant, Richard Haenschen, 29 Cherry Lane, Chatham, New Jersey O7928,

fil-ed an application for revision of a determination or for refund of sales and

use taxes under Articl-es 28 and 29 of the Tax Law for the periods ended l*tay 31'

1969, November 30, 1969, August 31, 1971 and Septenber 14, L971, respect ively

(F i1e  No.  00352) .

A snall claLns hearing was held before Frank Landers, Hearing Offlcer' at

the offices of the State Tax Conrmission, Two l,lorld Trade Center, New York, New

York, on August 30, L977 at 10:45 A.M. Applicant appeared by Joseph A. KLlbourn'

Esq. The Sales Tax Bureau appeared by Peter Crotty, Esq. (Frank Levltt, Esq.' of

counsel) .

ISSUES

I. Whether credits reported by Ilydronic Industries, Inc. on

returns for the periods ending May 31, 1969 and November 30, 1969

disallowed by the SaLes Tax Bureau.

its sales tax

were properJ-y
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II. Whether applicant, Richard l{aenschen, an executive vice-president and

treasurer of Hydronic Industries, Inc., was a person required to collect tax

within the meaning and lntent of section 1131(1) of the Tax Law, thereby

naking hin individual1-y l-iable for sal-es tax determined to be due from said

eorporation for the periods involved.

FINDINGS OF FACT

1. OnYIay 22, 1972, the Sal-es Tax Bureau issued a Notice of Determinatlon

and Dennand for Payment of Sales and Use Taxes Due against applicant, Richard

Ilaenschen, as a responsible officer of Hydronic Industrles, Inc. (hereinafter

"Ilydronic"), for taxes due of $L4,L74.46 (plus interest) for the perLods ended

May 31, 1969, November 30, Lg6g, August 31, 1971 and September 14, L97I.  The

basis for the aforementioned Notice was a Notice and Demand for Payment of Sales

and Use Taxes Due issued against llydronic on Decenber 15, L97L.

2. Ilydronic manufactured combinatLon heating and air-conditLoning unlts.

These units were mainly for use in nuLtiple famtl-y dwelllngs and, because of the

method of install-ation, became part of the realty. Hydronic did not install the

units, but rather sold them to various contractors.

3. On the sales tax returns which it fi led for the periods ending May 3l'

1969 and November 30, lg5g, Hydronic reported credits of $31345.40 and

$7 17|9.06, respectively, for sal-es taxes previously remitted on sales of

heating and air-conditioning units, where the customer submitted a CertifLcate

of Capital fmprovement in lieu of paying the sales tax. The Sales Tax Bureau

determined that since llydronic did not install the units, the credits wete not

allowab1e.
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Eydronic did not file sal-es tax returns for the period ending August 31,

1971 and for the period September ] ,  1971 to September 14, Lg7L. Therefore,

the Sales Tax Bureau determined taxes due for these periods of $2 1690.00 and

$42O.00n respecti.veJ-y. These amounts were based on the average sales taxes

reported on returns previousl_y fi1_ed.

(The disalLowed credlts of $ll ,064.46, plus the estinated taxes detemLned

to be due for the periods for whi.ch Hydronic did not fil-e sal-es tax returns of

$3'110.00'  total-  $14,174.46. Ttr is is the amount for which appl- icant was being

held liabl-e as a responsible officer.)

4. Ilydronic was subsequentLy adjudicated bankrupt, pursuant to a petitlon

filed in the United States District Court for the Southern Dlstrict of New York

on September 14 ' L97L. As a resul-t of said bankruptcy proceedings, the Sal-es

Tax Bureau received a dividend paynent of $L,2L6.25. The Sales Tax Bureau also

received $883.83, which represented a settlement paynent of another officer for

the period ending November 30, L969.

5. Appl-icant, Richard Haenschen, joined llydronic in 1968 as its treasurer

and in 1969 became executive vice-president. lle terminated his employment with

Ilydronic in May of 1970. IIe was a maJor shareholder of llydronic. During that

time, he signed sales tax returns.

6. Appl-icant argued that he shoul-d not be held responslbl-e for the tax in

question because the determination was made after he left Hydronic.

7. It was aLso advanced by applicant that due to the failure of the Sales

Tax Bureau to make a prompt determination, the Sal-es Tax Bureau lras unable to

secure Payment from llydronic before it flled for bankruptcy; as a resul-t, he

was being held liable for non-pa)rment.



-4-

CONCLUSIONS OF LAI'I

A. That the credits reported by Hydronic Industries, Inc. on its sales tax

returns for the periods ending May 31, 1969 and Novenber 30, L969 were properly

disallorred by the Sal-es Tax Bureau; that pursuant to section 1132(c) of the Tax

Law, a vendor, upon being furnished with certain specific documents, shall not be

required to collect tax from the customer. A Certificate of Capital Iuproveuent

is not one of the document,s provl-ded for ln said section relieving the vendor of

l-iability for coll-ect,ing tax.

B. T'hat appl-icant, Richard Haenschen, was a person required to collect tax

and, therefore, he is liabl-e for taxes due from llydronic Industries, Inc. for

the periods ended May 31, 1969 and November 30, Lg6g, in accordance with the

meaning and intent of sections 1131(1) and 11.33(a) of the Tax Law; that applicant

was not a person required to col-Lect tax for the periods ended August 31, L97L

and September 14, L97L. The taxes due for said peri-ods for which appll.cant wae

a person required to collect tax shall be reduced by the dtvidend payment of

$1r216.25 and the sett l -enent payment of another off lcer of $883.83.

C. That the appLicantlon of Richard llaenschen is granted to the extent

indicated in Conclusion of Law ttBtt, above, and that, except as so granted, is

all other respects denied.

DATED: Albany, New York

September 20, L978

TAX COUMISSION

COMMISSIONER


