
STATB OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f

FRANCIS J. GREENTWOOD & CO., INC. 
:

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes under Art ic le (s) 28 and 29 of the
Tax Law,for the lCxic{s9xdx Period (x) :
September 1, 1970 through August 3I, 1973.

State of  New York
County of Albany

AFFIDAVIT OF I\,IAILING

John Huhn , being duly sworn, deposes and says that

lhe is an employee of the Department of Taxat ion and FLnance, over 19 years of

age, and thaL on the 13th day of December ,  L978, xhe served thewithin

Notice of Determination by (c*x*i6i**) maiL upon Francis J. Greenwood &

co . ,  rnc . Creo€ep*E!€ging>of) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s : Francis  ,J .  Greenwood S,  Co. ,  fnc.
12 Beekman Street
Inwood, Long Island, Ner,v york LL696

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  deposicory) under the exeluslve care and custody of

the united states Postal  Service within the state of New york.

That deponent further says that the said addressee is the (agpxsreotrfbte

PfxEltd petitioner herein and that the address set forth on said rrrapper ls the

last known address of the (rcrrrmocatj<Eco*xfitle) petitioner.

Sworn to before me this

13th day of December ,  L9 78

rA-3 (2/76)



STATE OF NEI^I YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

FRANCIS ,J .  GREENWOOD & CO.,  rNC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of  Sales and Use
Taxes under  Arr ic le(s)  28 and 29 of  rhe
Tax Law rfor the >&xx(s!:loo< Period fr)
September 1, 1970 throuqh Auqust 31, 1973.

Sta te  o f  New York
County of Albany

John Huhn ,  being duly sworn, deposes and says that

*te is an employee of the Department of Taxat ion and Finance, over L8 years of

age, and that on thel3th day ofDecember ,  L978r xhe served the wlthin

Notice of Determination by &xstib€*x*) mail upon James A. Math

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securel-y sealed postpald wrapper addressed

as fol lows: r fames A. Math, Esq.
LL4 Old Country Road
Mineola, New York 11501

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(posr off ice or off ic ial  depository) under the exclusive care and custody of

the united states PostaL service withtn the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

13 th  day  o f  December  ,  197q

AFFIDAVIT OF I'{AILING

rA-3 (2176)



JAMES H .  TULLY  JR . ,  PREs IDENT

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

Dra$rr 13, lt?g

tEOr r InSr

Ifr torl 11e96

?rrnclt il, cr.rmod 3
1l B.ehmn 8tm.i
trnuodr Inogr'trllrndr

Oantlrmr

Please take notice of the OtElRl$lhlruClf
of the State Tax Commission enclosed herewith'

You have now exhausted vour right of review at the administrative
level. Pursuant to section(s) 1f,38 |1 ll*t of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax

commission can only be insti,tuted under Article 78 of. the civil

Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New iork, Albany County, within ' mtlr

from the date of this notice

Inquiries concerning the computation of tax due or refund allowed in
accordance with th-is decisibn may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

. /  . " " .  ' ' ' .  \ - , -  ' . ' " .  .  .-yt/(7
ss|Eib chillrFrttf
mrstng Blrlltr

Petitioner's Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NE1I YORK

STATE TAX COMMISSION

In the Matter of the APPlicatlon

of

FMI{CIS J. GREENWOOD & CO., rNC.

for Revision of a Deteminat{on or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period September 1, 1970 th\rough
August  31 ,  L973.

DETERMIT.IATION

Applicant, Francis J. Greenwood & Co., Inc., 12 Beekman Street, Inwood, Long

Is1-and, New York 11695, flled an application for revision of a deternination or

for refund of sales and use taxes under Articl-es 28 & 29 of the Tax Law for the

period September L, 1970 through August 31, 1973 (Fi ]-e No. 10098).

A sna1l cl-aims hearing was heLd before Ralmond Siegel-, Hearing 0fficer' at

the offices of the State Tax Conrml-ssion, Two Worl-d Trade Center, New York, New

York, on December L4, Ig77. Appl-icant appeared by James A. Math, Esq. The Sales

Tax Bureau appeared by Peter Crotty, Esq. (Bruce Zal,aman, Esq., of cotrnsel) '

ISSUES

I. rwhether applicant properl-y reported sal-es tax credits on its sales tax

returns for the period September 1, 1970 through August 3L'  1973.

II. Whether the installatlon of oil burner guns constltuted ta:rable repairs

or capital- improvements t,o real- property.
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FINDINGS OF FACT

1. Onl"Iay 29, L974, the Sales Tax Bureau issued a Notice of Determinatlon

and Demand for Pa5ment of Sales and Use Taxes Due against appllcant, Francis J.

Greenwood & Co.,  Inc.,  for the period Septenber 1, 1970 through August 31, L973,

in the sum of $23,408.44. This amount consisted of additional tax due of

$18,  390.37 ,  p lus  penaLty  and in te res t  o f  $51018.07 .

2. The additional- taxes due were arrived at as a result of an audit of

appl icantfs books and records.

3. Applicant, Francis J. Greenwood & Co., Inc., is a contractor engaged in

the installation of oil- buroers and boil-ers, and also does pl-unbing and heating

work. A Large portion of the business is done as a subcontractor for ol-1

companies who furni.sh oi1 burners, burner guns, and boilers for.installatlon by

applicant.

4. fhe aforesaid audit resulted in the following findings by the Sales Tax

Bureau:

(a) an anal-ysis of purchases for the test month of Novernber, L972 disclosed

that appl-icant pays sales tax on al-l- purehases of materials; however, on the

quarterly sal-es tax returns fi1-ed, applicant deducted al-l sales tax paid on said

purchases from the sales taxes coll-ected and due.

(b) an analysis of sales for the test, month dLsclosed both capital iuprovement

lnstallations and repair jobs. In bil-l-ing oil conpaoies for installations of oil

burner guns, applicant classified these as repair sales and billed separately for

1-abor, miscel-l-aneous materials used and for sal-es tax on the cost of material-s

used. The Sal-es Tax Bureau's examiner considered said sales to be capital

improvements and the sales taxes erroneous collections. Appllcant also separately
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blll-ed the oil- companies for sales tax on the

improvements. The examiner also held the above

col- lect ions.

cost of materials used in caPital

sales tax charges to be erroneous

(c) the cost of materials used in reported repal-r sales were anal-yzed for the

test month and were found to represent 3% of gross sales for the month' This

percentage, applied to total sal-es for the audit perLod, resulted in an allowabl-e

credit  of  $25,630.44 for the cost of  mater ials used in repair  sales'  After

a1-lowance for the above credlt, the exaniner determined that appllcant had a net

taxable ]-iabi1-ity of $L52,736.4L in Nassau County and $109,523'15 in New York Clty'

The above amourrts represent the cost of material-s used in capital- LmProvements' In

addition, L% in tax was assessed for materi-al-s purchased in Nassau County and used

in New YOrk City for the period September 1, 1970 through February 29, L972' Thl-s

was due to the l% d,if.fetential in the sales t:rx rate between Nassau County and

New York City durJ-ng that period. The net tax due for the audit period was

$18,390.37  (Nassau County ,  $101029.38 ,  and New York  C i ty ,  $8 '360.99) '

5. Applicant claimed that burner gun installations for oil companies shoul-d

be considered repair Jobs done as a subcontractor for the oi1 company for resale'

Ilowever, applicant charged the oil- company for sales tax on the materials used on

the install-ation, in effect, passing along the sales tax that appllcant paid on

material- purchases. The Sal-es Tax Bureau he|d these to be erroneous sales tax

col-Lections on capital improvements which (properl-y) shouLd be remitted to the

Sal-es Tax Bureau, along with the sales tax erroneously billed and collected on

capital improveuents .
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A. That apPlicant,

as a credit on all sales

through August 31'  1973,

period.

-4-

CONCLUSIONS OF LAW

Francis J. Greenwood aod co., Inc., did erroneously deduct

t:rx returns filed during the perlod Septenber I ' L97O

al_l- sal_es taxes. paid oo purchases of material- during said

B. That ao otl burner gun is an integral- part of an oi1 heating system and as

such, is consldered to be a part of real property when installed; that the instal-la-

tion of an oil- burner gun is a capital improvement. Applicant did lnproperly

classify this type of instal!-ation as a nontaxable repair sale to a contractor for

resal-e and dld erroneously charge the prine contractor the sales tax appl-icant had

paid on the materials used in said capital improvements.

C. That the application of Francis J. Greenwood & Co., Inc. is denled and

the Notice of DetermLnation and Demand for Payment of Sales and Use Taxes Due

issued lfiay 29, 1974 is sustained.

DATED: Albany, New York

Deeember 13, 1978

1/\^"1fi" \C**
COM!,IISSIONER

STATE TN( COMMISSION

/rr.*1.2
COMMISSIONER


