
STATE OF NEI^I YORK
.STATE'TAX COMMISSION

In the llatter of the Petition

o f
JOHN GRACE WEATHER SERVICE, INC.

(Purchaser)
For a Redetermlnat ion of a Def ic iency or
a.Revtslon of a Determlnatton or a Refund
of Sa1es and Use
Taxes under Art ic le(s) ZA & 29 of the
Tax Law rfor the :exx{s}:<s( Perlod (n)
June 1 ,  1966 th rouqh Mav 31 ,  L969.

AFFIDAVIT OF I.{AILING

State of New York
County of Albany

John Huhn , belng duly sworn, deposee and saye that

rhe is an employee of the Department of Taxation and Flnance, over 18 yeare of

age, and that on the25th day of August , 19 78 ebe served the wlthln

Notice of Determination by 6e*f*l&bei) mail upon John Grace Weather

Service, Inc. (ropoesrmad.rmof) the petitloner' Ln the wlthln proceedingt

by enclosing a true copy thereof Ln a secureLy sealed postpald wrapper addresged

as fol lorcs: ilohn Grace Weather Service, Inc.
34 Washington Parkway
Hicksvi l le, New York

and by deposltlng same enclosed ln a postpald properly addreseed wrapper ln a

(post officg or official depository) under the excluslve care end cuaEody of

the United States Postal Senriee withln the State of New York.

That deponent further says that the said addreseee is the jilF6nf,O0$*t*q.

p*$he) petitloner herein and that the address set forth on sald ltraPPer le the

last knom address of the (rcgf**gOgg*1ile.:efxgtd petltloner.

Sworn

25ts}r

to

d a y

before me this

of August

rA-3 (2176)

,  L%9,



STATE OF NEI{ YORK
.STATE. TN( COMMISSION

In the l latter of the Petit lon

o f

JOHN GRACE fiIEATHER SERVICE, rNC.
(Purchaser)

For a Redetermination of a Deflciency or
a Revisl.on of a Determlnatlon or a Refund
of Sa1es and Use
Taxes under Art lcle(s) 28 & 29 of the
Tax Law,for the !ea*gk*A Pertod 6p)
June  1 -  1966  t -h ro r roh  Maw 31  -  I  969  -

AFFIDAVIT OF MAILING

State of New York
County of Albany

John Huhn , being duLy sworn, depoees and says that

fhe is an employee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the 25th day of August , L9 7q the sewed the wlthln

Notice of Determination by (q*tfded) mail upon Erwin Popkin

(representative of) the petitloner ln the wlthln proceedlngt

by enclosing a true copy thereof in a securely sealed postpald wrapper addreseed

as foLlolrs:  Erwin Popkin, Esg.
suite 302t IBM Bui lding
1399 Frankl in Avenue
Garden City,  New York 11530

and by depositing same enclosed ln a postpald properly addresged wrapper ln a

(post offlce or offlclal depository) under the excluglve care and cuetody of

the Unlted States Postal Servlce wlthln the State of New York.

That deponent further says that the sald addreaaee ls the (repreaentatlve

of the) petitioner hereln and that the address set, forth on said ltraPPer le the

last knom addrese of the (representative of the) petltloner.

Sworn to before me this

25th day of August ,  L9 78

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Augnrt 25, tt?8

.Iohn OraEc llrat&lr $ewlorr lnn.
3l l$rrhtngton Sarlmry
slskrvlll,rr l{rr gorh

€eutlcnsrir

Please take notice of the DBIStrpIXUf,1glffi
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1It8 f Il{3 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within I mnthf
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

Petitionerts Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)
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STATE OF NEW TORK

STATE TA)( COMMISSTON

In the Matter of the Application

o f

JOIIN GRACE

for Revision of
Refund of Sales
Art ic les 28 and
the Period June
196  9 .

TiIEATHER SERVICE, rNC-
(Purchaser)

a Determination or for
and Use Taxes under
29 of the Tax Law for
I ,  1966 through May 31,

DETERMINATION

Applicant, John Grace Weather Service, Inc. (Purchas€r) r

34 Washington Parls,vay, Hicksvi l le, New York, f i led an applica-

t ion for revision of a determination or for refund of sales and

use taxes under Art icLes 28 and 29 of the Tax Law for the period

June I ,  L966 through May 31,  L969 (F i le  No.  0LL22' ) .

A small claims hearing was held before Joseph A. Milack,

I learing Off icer, at the off ices of the State Tax Commission, lhro

World Trade Center, New York, New York, on March 2, L977. Appli-

cant appeared by Erwin Popkin, Esq. The Sales Tax Bureau appeared

by Peter  Crot ty ,  Esq.  ( I rwin Levy,  Esq. ,  o f  counsel ) .

ISSUE

!{trether applicant as the purchaser in a bulk transfer, is

l iable for unpaid sales tax due from Weather Service, Inc., the

seIler, in accordance with section 114I(c) of the Tax Law.
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FINDINGS OF FACT

1. Applicant, John Grace Weather Service, Inc., purchased

the  asse ts  o f  Wea the r  Se rv i ce ,  I nc "  on  March  18 ,  1969  fo r  $3 r I00 .00 .

2. ,  On March 31,  1969,  a Not i f icat ion.of  SaIe,  Transfer  or

Assignment in Bulk was mailed t'o the Sales Tax Bureau by ttre seller,

Weather Service, Inc- Said Notice did not specify the total. purchase

pr ice of  the assets-  On September L9,  1969,  the Sa1es Tax Bureau

issued a Notice of Determination and Demand for Palment of Sales

and Use Taxes Due against applicant, John Grace Weather Service,

fnc. , ,  in  the amount  of  $L2r649-33,  p lus in terest  and penal ty .  The

amount determined to be due by the Sales Tax Bureau consisted of

al legedly unpaid sales tax due on purchases made by the seller

during the period June l,  L966 through May 31, 1969. The Notice

was i.ssued" in accordance with section LI41 (c) of the Tax Law.

3. The sales agreement stated that the purchase price of

$3 '100-00 for  Weather  Serv ice,  Inc-  was to  be p laced in  escrow

specif ical ly earmarked for potential New York sales tax l iabi l i t ies.

However, the money eventually was awarded to the Federal C"overnment

after l i t igation concerning the priori ty of tax l iens between New York

State and the United States in the United States Distr ict Court,

Eastern Distr ict of New York-

4- Applicant conceded t l .at $L4r647-4L in merchandise had been

purchased by the seller for the period June 1, L966 through March 18,

1969, but contended that a majority of these purchases already

included sales tax since Wea.ther Service, Inc. 's business was the

sale and instal lat ion of air condit ioners, which constituted a
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capital improvement to real property. Conseque.ntly (applicant

argued), the sales tax l iabi l i ty of the seller (Weather Service,

Inc-) did. not exceed $750.00" I lowever, no documentary evidence

was submitted by applicant to show that the sales tax due should

no t  exceed  $750-  00 .

CONCLUSIONS OF I.AW

A- That the Notif ication of Sale, Transfer or Assignment in

Bulk was not properly f i led "at least ten days before taking

possession of  the subject  o f  sa id sa le- . - "  in  accordance wi th

section 1141(c) of t tre New York Tax Law-

B- That upon the failure of applicant, John Grace Weather

Service, Inc., the purchaser, to comply with the ten-day notice

provision of section 1141 (c) of the Tax Law, said applicant is

subject to the sales tax l iabi l i t ies of the seller to the extent

of  the purchase pr ice,  as prescr ibed by sect ion f141(c)  o f  the

Tax Lavr.,

C., That the Notice of Determination and Demand for Payment of

Sales and Use Taxes Due issued September 19, 1969 is reduced to

$3rI00-00, but that e.xcept for such reduction, the application of

John Grace Weather Service, Inc. is ofhe.rwise d.enied-

DATED: Albany, New York

Augus t  25 ,  L978

TE TAX COMMISSION

COII,IMTSSIONER

\Cv-*^,


