
STATE
STATE

OF NEW YORK
TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f

JOSEPH DAVIS, INC. .

For  a Redeterminat ion of  a  Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Sales and Use
Taxes under Art icle (s) 28 and 29 of rhe
Tax Law lfor the :{E5$(et:(oa Perlod (x)
August 1, 1965 through February 28, 1969.

State of New York
County of Albany

ilohn Huhn , being duly sworn, deposes and says that

lhe is an employee of the Department of Taxat ion and Finance, over I-8 years of

age, and that on the l3thday of December ,  1979, ghe served the within

Notice of Determination by kxmOfixs mail upon Joseph Davis, Inc.

(regcxeooaX*re{}cf) the petitioner in the within proceeding,

by enclosing a true copy thereof in a securely seaLed postpaid wrapper addressed

as fo l lows:  Joseph Dav is ,  Inc .
120 West Tupper Street
Buffalo, New york L42OL

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the united states Postal  service within the state of New york.

That deponent further says that the said addressee is the (a$rpwtabfu

sfufu) pet i t ioner herein and that the address set forth on said rrrapper is the

lasr known address of the (rEsxergHnEg!${i6><lfa>ohtt) petltioner.

Sworn to before me this

I3th day of December

AFFIDAVIT OF MAILING

rA- 3 (2 /7 6)
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STATE OF NEI^I YORK
STATE TAX COMMISSION

In the Mat ter  of  the Pet i t ion

o f

JOSEPH DAVIS, INC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Sa les  and Use
Taxes under Art ic le (s) 28 and 29 of the
Tax Law,for the >WXfI{BtxArt< Period QS)
August 1, 1965 through February 28,

State of New York
County of AlbanY

AFFIDAVIT OF MAILING

by

a s

L969 .

John Huhn ,  being duLy sworn, deposes and says that

ghe is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 13th day of December ,  L978r xhe served the within

Notice of Determination by ftxxtOgx*) mail upon Donald ,J. Egan and

James L'  Uagave{pepresentat ive of)  rhe pet i t ioner in the within proceeding,

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

fol lows, Donald J. Egan and James L. Magavern, Esqs.
Magavern, Magavern, Lowe & Beilewech
900 Prudential Building
Buffalo, New York L42O2

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post off ice or off lcial depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me Lhis

13th day of December , 1978

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

cc :

Sincerely,
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STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

nilr*r llf r,mt

tmn n*drr ff.
f,m ilfft fwrr |ttr*
ffif*utu m *.b|]f l*lrot

ffi&lnmr

Please take notice of the nffilfnmlm0f
of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to section(s) lfl l f l*fg of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the Smte of i ' iew York, Aibany County, witirin | ffif
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authoiity for reply.

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Applieation

o f

JOSEPH DAVIS, INC.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Aruicles 28 and 29 of the Tax Law for
the Period August L, L965 through
February  28 ,  L969.

New

or

Tax

No.

DETERMINATION

Appl icant, .Joseph Davis,  Lnc. ,  120 West Tupper Street,  Buffalo,

York l42OL, filed an application for revision of a determination

for refund of sales and use taxes under Articles 28 and 29 of the

Law for the period August L, Lg65 through February 28, L969 (File

01940)  .

A formal hearing was held before L. Robert Leisner, Hearing

Off icer,  8t  the of f ices of  the State Tax Coumission, State Off ice

Building, Buffalo, New York, oo October 20, L971. Applicant appeared

by Donald J. Egan, Esq. and James L. Magavern, Esq. The Sales Tax

Bureau appeared by Saul l leckelman, Exq. (Alexander Weiss, Esq., of

counsel) .

rssuE

Wtrether applicant's purchases of materials, supplies, LooLs and

equipment rentals for the performance of various building contracts

for capital improvements, for exempt institutions and private industrial

corporat ions,  were subject  to sales and use taxes.
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FINDINGS OF FACT

1. Appl icant,  Joseph Davis,  Inc. ,  t imely f i led New York State

sales and use tax returns for the period August 1, 1965 through

February  28 ,  L969.

2.  On 0ctober 8,  L969 as the resul t  of  an audi t ,  the Sales

Tax Bureau issued a Notice of Deternination and Demand for Payment

of Sales and Use Taxes Due against applicant for taxes due of

$32,972.70, plus penal ty and interest ,  for  the per iod August 1,  L965

through February 28, L969. The amount due on said Notice was later

reduced by the Sales Tax Bureau to $32,093.34, plus penal ty and

interest .

3. Applicant t imely fi led an application for revision of the

determination of deficiencies in sales and use tax.

4. Applicant was a contractor engaged in the business of

install ing heacing, venti lating and air-eonditioning, pLus related

equipment.

5. The taxes determined were sales and use taxes based primarily

on the purchase of materials for contracts performed by applicant for

tax exempt organizations and for two private industrial corporations.

Said taxes relate to the period August 1, L965 through February 28,

L969. According to the information supplied to appl-icant by the

auditbr, the taxes arose primaril-y out of nine contracts in the

following amounts:



(1 )

(2 )

(3)

(4)

(s)

-3

Contract  (6929) wi th Board of  Educat ion,  $ 2,090.99
Alden Central  School ,  dated L0/5/64.

Cont rac t  (6939)  w i th  Board  o f  Educat ion ,  L ,676.69
Towns of  Clarence, Ner,vstead, etc. ,  dated
L2 lL /64 .

Contract (6943) with Wright and Kremers, 12,588.20
Inc. ,  general  contractor for  the State
University Construction Fund, Broekport
S ta te  Co l lege ,  da ted  3 /L5165 .

Cont rac t  (6978)  w i th  Cowper  Co. ,  genera l  3 ,980.96
contractor for State University Construction
Fr:nd, State University at Buffalo, dated
5 /20 /65 .

Cont rac t  (6979)  w i th  S t imr  Assoc ia tes ,  Inc .  7  ,677 .27
general contractor for Chewrolet Motors
Div is ion ,  da ted  4 /22 /65 .

(6 )  Cont rac t  (6990)  w i th  V i ta le  Bros . ,  genera l  L ,572.26
contractor for State University Construction
Fund, Geneseo State Col- lege, dated 6125165 .

(7) Contract (6997) with Hooker Chemical Corpora- 107,47
t ion ,  Durez  P las t ics  D iv is ion ,  da ted  8 /L6 /65 .

(8 )  Cont rac t  (7067> w i th  V .J .  Gaut ie r i ,  Inc . ,  332.09
general contractor for the State University
Construction Fund, Fredonia State College,
da ted  6 /10166 .

(9) Contract  (7132) wi th C. Pfei l^Construct ion 485.L4
Co., general contractor for Sffate University
Constiuction Fund, Alfred University, dated
rLlLsl 67 .

S3U,5ITtr7

6. In addition, the Sales Tax Bureau's audicor determined taxes

due of  +L,582.27, which represent saLes and use taxes on suppl ies,

tools and equipment rentals purchased for Ehe various contracts.
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7. Applicant contends that a capitaL improvement construction

contract with a tax exempt organization, exempLs all purchases

required for the perfornance of the contract from sales tax. Applicant

also contends that the conlractors reaLly intended to enter time-and-

materials contracts and that the contracts can be reformed several

years later (without the consent of the taxing authority) to obtain

a tax exemption. The taxpayer further contends that the materials

were separate or identif ied by deLivery and were nontaxable, and

that it was the intent of the law to exempt purchases on aL1

construction for exempt organizations.

8. The Sales Tax Bureau contends thau all contracts must be

deemed taxable unless a) there is an exempt institution and the

contract breaks down time and materiaLs in the contract and b) a

separate bill is submitted for the material and c) the contract

signifies that naterials purchased for the perfornance of the

contract are exempt from sales tax by reason of the exeDPtion

granted to the exempt institution.

9 . Contracts (1) and (2) are luurp-surn contracts.

10. Contract (3) is a h:mp-sum contract. The contract by its

terms also incLudes the 3% Monroe County sales tax.

11. Contract (4) is a Lump-sun contracL, which contract provides

further that "This subcontract is based on a 37. Sales Tax." (pg. 3)

L2. Contracts (5) and (7) are lump-sr:m contracts for private

industrial corporations. Contract (7) has an inscription that the

owner has a direct pay permit.
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13. Contracts (6),  (8)  and (9) were lump-sr:ar subcontracts for

eapital improvements for exempt organLzations. There is no refer-

ence to sales tax in the contracts. There were ttreformationst'

several- years later in 1969, which attempted to specify time and

materials. The evidence of intent on bid prices was not convincing.

The general contracts r^rere not in evidence.

L4. There lrere also purchases which had been made for tool-s and

equipment and rentals, for jobs for tax exempt institutions.

15. At al l  t imes, appl icant acted in good fai th.

CONCLUSIONS OF I.AW

A. That where the facts indicate that the contract was a

or time-and-materiaLs contract with an exempt organization and

exempt institution was not charged sales tax, the purchases of

material-s for the performance of the contract are tax exemPt.

Labor

the

Sweet

Assoc ia tes  v .  Ga l lman ,  29  N.Y.  2d  902.

B. That where the contract with the exempt organizatLort, by

express terms, states that there is to be no sales tax included

the bid price and none is so included, the purchases of materiaLs

the performance of the contract are tax exempt. Sw€et Associates

i ts

in

for

v . Ga1l1naq, 29 N.Y. 2d 902.



C. That where

the execuLion of the

aware of the exempt

intended to exclude

the contract and c)

tution, no sales tax

29  N.Y .  2d  902 .

-6

the evidence indicates that at the time of

contract a) the contracting parties were

status of the organLzation, b) the parties

taxes on purchases for the performance of

no sales tax was charged the exernpt insti-

is  appl icable.  Sweet Associates v.  Gal lman,

D. That parties cannot reform the contract at a later date

to make the contract nontaxable. After performance of the contracts,

the later reformation of contracts (to which reformations the Sal-es

Tax Bureau was not a party) wilL have no significance on the sales

tax effects of the contract or the purchases of rnaterials required

to perform the contracts.

E. Purchases of materials for l l :mp-sum contracts with tax

exempt organLzations wil l be taxable, absent any other qualifying

circumstances.

F. That purchases of materials for lump-sr-rm contracts with

private industrial- corporations are subject to tax.

G. That purchase of supplies, tools and equi.pment rentals are

subject  to sales and use taxes.
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H. That the application of Joseph Davis, Inc. is granted

to the extent that the penaLties and interest in excess of the

mininum statutory rate are cancelled; that the Sales Tax Bureau

is hereby directed to accordingly nodify the Notice of Detelmina-

tion and Demand for Payurent of Sales and Use Taxes Due issued

October 8, L969, and that, except as so granted, the application

is in al l  other respects denied.

DATED: Albany, New York

December 13, 1978

STATE TA)( COMMISSION



il6l\br^rttrr{< $ate Ctep**ment of

TAX APPEALS BUREAU
Sec.  To Tax Commiss ion

Determinat ion was remai led
December  27 ,  L978 .

TAXfflClNandFlNAl\lCE

n-rs $/761
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
JOSEPH DAVTS, rNC.

For a Redeterminat ion of a Def ic iency or
a Revision of a DeterminatLon or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law for the YolxtoeP<Ex Period (s)

AFFIDAVIT OF I',IAILING

A 6 9

State of New York
County of AlbanY

John Huhn , belng duly sworn, deposes and says that

ahe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 21th day of December ,  I97g, She served the wlthin

Notice of Determination by {<!cars!oc!} mail upon Donald J. Egan
and James L.

Ivlagavern (representative of) the petltioner tn the within proceeding,

by enclosing a t , rue copy thereof in a securely sealed postpaid wrapper addressed

as fol lows: Donald J.  Egan and James L. Lagavern, Esgs.
Magavern, Magavern, Lowe & Beilewech
20 Cathdrl  Pk.

and by a"po"iEEFf%lRe 
"{?YoJLSh" " }639p?ia propert-y addressedwrapper ln a

custody of(post of f ice or off ic ial  depository) under the exclusive care and

the United States PosLal Service within the State of New York.

That deponent further says that the said addressee is the (representat lve

of the) pet i t ioner herein and that the address set forth on said wraPPer is the

last known address of the (representat, ive of the) pet i t loner.

Sworn

27Lh

\-'l
t ,

to before me this

day of December

rA- 3 (2 /7 6)

,  L g 7 g .


