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STATE TAX COMMISSION

In the Matter of the Pet i t lon
:

o f
ROGER DEAN (SELLER) :

D/B/A EAGLE BAY FOODTOVIN
For a Redeterminat ion of a Deftciency or :
a Revlsl.on of a Deternination or a Refund
of Sa1es & Use :
Taxes under Art icLe(s) 2A & 29 of the
Tax Law rfor rhe )35!il{86}:o{nPertod (s) :
ilune 1, 1966 through February 28, L974

St,ate of New York
counry of Albany

AFFIDAVIT OF MAILING

ilohn Huhn , belng duly eworn, dePoses and saye that

ahe ls an employee of the Department of Taxatlon and Finance, over 18 yeare of

age, and that on the I day of Septenrber , L978r rhe sernted the wlthln

Notice of Determination
dtb/a Eagl-e Bay Foodtown

(IcgtrlrluodJk:d} the petltioner Ln the wlthin proceeding,

by encloslng a true copy thereof in a eecurely eealed poatpaLd wrapper addreseed

as rolrows: SZgZg BSEI"(Es$lFSfdrown
Eag1e Bay, New York

and by depositing same enclosed in a postpald properLy addressed wrapper ln a

(post office or officlal depository) -under the exclusive care and custody of

the Unlted States Postat Servlce withln the State of New York.

Thar deponent further says that rhe eald addreasee le the (rrcFFloffi5tnrli

*f<xt*1q) petitloner herein and that the address 6et forth on eald nrapPer 18 the

last known addrese of the (uefxencecxakloott:€bE) petLtloner.

Sworn to before me this

I day of September

by (crx!66tnd) mall upon Roger Dean (SeLl.cryl

rA-3 (2/76)
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STATE OF NE!.I YORK
STATE TN( COMMISSION

In the Matter of the Pet i t lon

o f
ROGER DEAN (SELLER) :

D/B/A EAGLE BAY FOODTOVIN
For a Redeterminat ion of a Deftciency or :
a Revision of a Determinatl.on or a Refund
o f Sales & Use
Taxee under Art ic le(s) 2a & 29 of the
Tax taw ifor the >tlelr{a}<m< Period (s) :
ilune 1, 1966 throuqh Februarv 28, L974

State of New York
Gounty of Albany

.fohn Ituhn , betng duly sworn, deposes and saye that

xhe is an enployee of the Department of Taxation and Fl.nance, over 18 yeare of

age, and that on the I day of Septernber , L978, f.he served the wl.thln

Notice of Determination
Esq.

by 6*:f;ddd#) mall upon Charl-es E. Drake,

(representative of) the petltloner [n the wlthln proceedlngt

encloslng a true copy thereof ln a securely sealed postpald wrapper addreeeed

foLLowe: Ctrarles E. Drake, Esq.
L4L6 Genesee Street
Utica, lfY

and by deposlttng same enclosed ln a postpatd properly addreeeed wrapper ln a

(post offlce or offlclal depository) under the exclustve care and custody of

the Unlted Statee Postal Senrlce withln the StaEe of New York.

That deponent further says that the said addreasee ls the (representattve

of the) petltioner herel,n and that the address set forth on said nrapper ia the

last known address of the (repreaentatlve of the) petltLoner.

Sworn to before me thls

1 day of September

AFFIDAVIT OT MAILING

by

as

rA-3 (2176)

,  Lg7g.



STATE OF NEW YORK
STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

fq*Srr 1* l'lteJ A M E S  H .  T U L L Y  J R . ,  P R E 5 I D E I , I T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

fosar
ahh
nfifr

nffi m$,ul
fgi. lqr rboCtom
ftrf Ir Wfi

Il*f ilFr &rmr

Please take notice of the Stfm*nfHm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lIlO f l!{t of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { ffttf
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerelv.

WLl'tu
|ilenil ftlm.l*
l1ftsfrfry Fr
nrfry Otllc

Petitioner's Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Application

of

ROGER DEAN CSELLER)
DIBIL EAGLE BAY FooDTOWN

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 & 29 of the Tax Law for the

Serlod June 1, 1966 through February 28,
r974.

DETERMINATION

of sales taxes due for the perlods in issue,

Bureau of appl-icant I s avail-able records ' isl

Applicant, Roger Dean (Sel-Ler) d/b/a Eagle Bay Foodtown, Eagle Bay, New York,

fil-ed an application for revision of a determination or for refund of sales and

use taxes under Articl-es 28 end 29 of the Tax Law for the period June 1, L966

through February 28, 1974 (f i l -e No. 01518).

A fornal hearing was held before Jul-ius E. Braun, Hearing Officer' at the

offi-ces of the State Tax Cormission, State Office Buil-ding, Utica, New York' on

December 8, 1977 at 2:45 P.M. Applicant appeared by Charl-es E. Drake, Esq. TThe

Sales Tax,Bureau appeared by Peter Crotty,  Esq. (James J. Morr is,  Esq.rof counsel) .

ISSUES

I. Wtrether the

based on an audit by

cor rec t .

II. llhether the

of the appl-icant.

determination

the Sales Tax

State Tax Connnission has the authority to assess the llabiltty



-2-

FIMINGS OF FACT

1. On Novembet 2I, L974 as the resul-t of a fiel-d audit, the Sales Tax Bureau

issued a Notice of Deterrnination and Demand for Paynent of Sales and Use Taxes Due

against applicant, Roger Dean (Sel-Ler) d/b/a Eagl-e Bay foodtown, for the period:,

June 1'  1966 through February 28, L974 in the amount of $201409.00, plus penalty

and in te res t  o f  $8 ,228.67 ,  fo r  a  ro ta l  due o f  929,137.67 .

2. Appllcant, Roger Dean (SelLer) d/b/a Eagle Bay Foodtordn, r^ras engaged in

the operat i .on of a retai l  grocery store from June L, 1966 through December 31, 1973.

He did not register with the Sales Tax Bureau. No saLes tax was ever paid, al-though

he collected sales taxes totaling $I3r392.O2. An audit was conducted using

Federal- income tax returns for the years 1966 through 1973, purchase invoices

for 1973, check payment stubs fot L973 and sales journals for the years 1966

through L973. Taxable resale purchases for the months of January, Aprll, August

and October 1973 and gross resale purchases for the same months were used to com-

pute the percentage of taxable purchases.

[il::':.::i:T":H::::'" : ### 
= 28'7y" raxab*e purchases'

Tota1 Gross Sales for entire period in issue was
Percentage of taxable purchases
Total taxabl-e sales for entire period in issue

Therefore, the eornputation of applicable sales

taxable sales for the period in issue amounted

3. Appllcant, Roger Dean (SelLer) d/b/a

documentary or other substantial_ evldence that

not reflect his sales tax liability.

$2 ,203 ,977 .97
x .2977"

$ 632,54t .78

tax for each quarter upon total

t o  $20 ,409 .00 .

Eagl-e Bay Foodtown, offered no

the computed sal-es taxes due did
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4. Applicant, Roger Dean (SeJ.Ler) d/b/a Eagle Bay Foodtown, soJ.d the grocery

store business to Timothy llitchcock on February 13, L974, the date the purchaser's

loan was approved, though the actual transfer took place on January 1, L974. The

to ta l  sa les  p r ice  was $1241000.00 .  Sa les  pr ice  o f

The bulk sales tax of $720.00 was paid on February

furni ture and f ixtures ! i las $18r000.00.

2 2 ,  L 9 7 4 .

CONCLUSIONS OF LAW

A. That sect ion 1138(a) provtdes in part  as fol l -ows:

t t l f  a return required by this art ic le is not f i l -ed.. . the nrnount
of tax due shall- be deternined by the tax corrmission from such
infornation as may be available. If necessary, the tax may be
estimated on the basis of externaL indices, such as stock on
hand, purchases, rental-  paid.. .or other factors. Not l-ce of
such determinatlon shall- be given to the person l-iabl-e for the
coll-ection or payment of the tax. Such determination shal_l
final1-y and irrovocably fix the tax unless the person against
whom i t  is assessed.. .shal l -  apply to the tax corrmission for, .a
hearing... After such hearing the tax cornmission shall give
notice of its determination to the person against whom the tax
is assessed.. . . r '  Therefore, inasmuch as saLes tax returns
were never fil-ed as required, determination of the tax due was
properly and Justifiabl-y made from such information as was avail--
able.

B. That the application of Roger Dean (SeLLer) d/b/a Eagle Bay Foodtorm is

denied and the Notice of Determination and Demand for Payment of Sal-es and Use Taxes

Due issued on November 2I, L974 is sustained.

DATED: Albany, New York

September L, 1978

TN( COMMISSION

tu
COMMISS

COMMISSIONER


