
STATE OF NEW YORK
STATE TAX COMMISSION

In  the }4at ter  of  the Pet i t ion

o f
TBANCIS G. DE NAULT

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Sales & "Use
Taxes  unde r  A r r i c l e ( s )  28  &  29  o f  t he
Tax Law , f or the ffigggsfrpm(Period (Ft
June 9. 1975.

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

JGlhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 14th day of February ,  1978, dtre served the within

Notice of Determination by @€ffO0ffCI€60 mail upon Francis G. De Nault

(representat ive of)  the pet i t ioner ln the within proceeding,

by encLosing a true copy thereof ln a securely sealed postpaid wrapper addressed

as follows: Francis G- De Nault
X661 Old Country Road, SLte j?3
Riverhead, New York 11901

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) peLit ioner herein and that the address set forth on said l rrapper is the

last known address of the (representat ive of the) pet, i t ioner.

AFFIDAVIT OF MAILING

Sworn to

14th  day

before me this

of February

rA-3 (2176)

,  L978
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STATE OF TVEW YORK

STATE TAX COMMISSION

In the Matter of the APPlication

of

FRANCTS G. DE NAULT

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Artieles 28 and 29 of the Tax Law for
the Period June 9, L975 -

Whether applicant,

of sales tax Paid on the

DETERMINATION

Francis G. DeNaul-t, was entitlect to a refund

purchase of a modular home.

FINDTNGS OF FACT

Applicant, Francis G. DeNauIt, l-661 Ol-d Cor:ntry Road' Site 373 '

Riverhead, New York l I9Ol-, f i led an application for revision of a

determination or for refund of sales and use taxes under Artieles

28 and 29 of the Tax Law for the period ilune 9, L975 (FiIe No'

13852 ) .

A smaIl claims hearing was held before Joseph A' Mil-ack' Ilear-

ing Officer, at the offices of the State Tax Commission' TWo Wor!-d

Trade Center, New York, New York, oII February 23, L977 at LO:45 A'M'

I$e,applicant appeared pro se. TtLe Safes Tax Bureau aPPeared by

Peter crotty, Esq. (wil-I iam Fox, Esq- , of counsel) '

ISSUE

l-. Or June 9, L975 '

a Vindale (I'IodeI 354 TTLK)

fo r  t he  sum o f  $26 ,070 .00 ,

applicant, Francis

modular home from

pl-us sales tax of

G. DeNaul-t, purchased

Stark Mobile Homes, fnc-

$L ,824  . 9O  .
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2. The modular home at issue was 54 feet long and 24 feet wide.

It consisted of three bedrooms, a dining roorn, J-iving room, kitchen,

two bathrooms complete with a shower or bath-tr:b and a utility room

with space for a washer and dryer.

3. At ttre time of purchase, the modular home was bol-ted to

cement pil-es spaced approximately every 10 feet around the base.

It was eonneeted to an underground cesspool- and had permanent elec-

tric and water uti l i ty hook-ups.

4. Ttre land on which the modular home was attached was Located

in a mobile home park. Said land was rented by applicant from Stark

!{obile llomes, Inc.

5. On August 25, Lg7S, applicant filed an application for re-

fund of sales tax paid on the moduLar home. Or March L6, L976, the

Sal-es Tax Bureau denied the refund cLaim on the grounds that an in-

tent to pezmanentJ.y affix a mobile home to ttre realty will not be

found where the purchaser is a tenant, such as in a mobile home park.

CONCLUSIONS OF IAW

A. That since the applicant did not own the real-ty to which

the home was affixed, the intent to make the home a permanent fix-

ture has not been shown. Therefore, the purchase of the modular home

by the applicant did not constitute the purchase of real property.

B. That the purchase of the modular home by tJre applicant.was

a purchase of tangibl-e personal- property subject to the imposition

of sales tax within the meaning and intent of section 1105 (a) of t?re

Tax Law.
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C. Ttrat the application of Francis G.

the refund denial issued March L6, L976 is

DeNault is denied and

sustained.

DATED: A1bany, New York

February 14, L978



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

lbtrnaf rtr !f,0fi
JAMES H .  TULLY  JR . ,  PRESIDEN ' I

M I L T O N  K O E R N E R

THOMAS t I . .  LYNCH

ftmilr Or !r htn
rf6l Olil krntrt kraf ltir '?!
ttruilm& lil to*t rf$f

hrt F. Dr hrltr

Please take notice of the l$mff;1ffg;
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(sntt f f$t of the Tax Law, any
proceeding in court to review ah adverss decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within t ttlilb
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authoiity for reply.

iffit
lr$[nlrtm

Taxing Bureauts Representative

TA-r.12 (6/77)


