
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

o.T. cooKINGHAM EQUTPMENT, rNC.

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat lon or  a Refund
of  Sales and Use
Taxes under  Ar t ic le(s)  28 & 29 of  the
Tax Law,for the XEsfi{q>oc Period (x)
March 1, 1972 through February 28, L975.

State of New York
County of Albany

John Huhn , being duLy sworn, deposes and says that

I t re is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 5th day of Apri l ,  L9 78, the served the wlthin

Notice of Determination by Gc6$i**cdi maiL upon O.T. Cookingham

Equipment, Inc. (reprcscof,a*inm<*f) the peiitioner in the within proceedlng,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : O.T. Cookingham Equipment, Inc.
P . O .  B o x  1 6 0
Red Hook, New York L257L

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the excLusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the $rpoecxeaEixt

gft#x) petitioner herein and that the address set forth on said \ilrapper is the

last known address of the 6ap11rgg9A*#6qpx*fo$frd petirioner.

Sworn to before me this

5 th  day  o f  Apr i l  ,  L978

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE
STATE

OF NEW YORK
TAX COMMISSION

In the Matter of the Pet i t ion

o f

O.T. COOKINGHAM EQUIPMENT, INC.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
ofSa les  and Use
Taxes under Art ic le (s) 28 6i  29 of the
Tax Law rfor the :WItX{gFoc Period (r) :
March 1, 1972 through February 28, 1975.

State of New York
County of Albany

John Huhn , being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 5th day of Apri l  ,  L978, trshe served rhe wtthin

Notice of Determination by (rxn0it:fixd) mail upon Charl-es S. Ronder A

Charles D. Conw{yepresentat ive of)  the pet i t ioner in the wtthin proceedtng,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s : Charles S. Ronder a Charles D. Conway, Esqs.
lFhe Ronder Building
103-111 Hurley Avenue
Kinsston, New York l24OL

and by deposit ing same- enclo-sed in a postpaid properl-y addressed wrapper in a

(post of f lce or off ic ial  depository) under the exclusive care and custody of

the united states Postal  servlce within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said r i rrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me th is

5th day of  Apr i l  ,  Lg7B,

AFFIDAVIT OF MAILING

rA-3 (2/76)



J A M E S  H .  T U L L Y  J R . ,  P R E S I O E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK t2227

mril t, tt?5

O.|[. Ssclfsf,htl il{uipstl ![rsr
l.o. lor 10s
R.d f,sotr, U.r Iort 125?1

Omtlser

Please take notice of the Emiltmtltr
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) l.lt$ I t8tt of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within { nmt$f
from the date of this notice.

lnquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

s|rriaf, Dilntmr

Petitioner's Representative

Taxing Bureau's Representative

Sincerely,

rfu-r,r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMISSTON

In the Matter of the Application :

o f :

O.T. COOKINGIIAM EQUIPMENT, INC. : DETERMINATION

for Revision of a Determination or for :
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for the :
Period March L, 1972 through February 28,
L975 .  z

Applicant, O.T. Cookingham Equipment, Ine., P.O. Box 160, Red

Hook, New York L257L, f i led an application for refision of a deterp

mination or for refund of sales and use taxes under Art icles 28

and 29 of the Tax Law for the period March L, L972 through February 28,

L975 (F i1e No.  LL567) .

A small claims hearing was held before Joseph Chyrywaty, Hear-

ing Off icer, at the off ices of the State Tax Commission, Building

#, State Campus, Albany, New yorkr orr June 7, L977 at 9:OO A.M.

Applicant appeared by charres s. Ronder and charles D. conway, Esq's.

Ttre Sales Tax Bureau appeared by Peter Crotty, Esq. (Richard Kaufman,

Esq .  ,  o f  counse l ) .

ISSUES

I. Whether applicant exclusively leased out its hearry construc-

tion equipment.



II. Irlhether the

the Sales Tax Bureau

-2 -

audit of applicant's books and records by

and the results therefrom, were eorrect.

FINDINGS OF F'ACT

1. Applicant, O.T. Cookingham Fquipment, Inc. (hereinafter

"Cookingham"), f i t-ed New York state and local sales and use tax

returns for the period March L, Lg72 through February 28, Lg75.

2. on December L9, 1975 as the result of a f ield audit,  the

Sales Tax Bureau issued a Notice of Determination and Demand for

Payment of Sales and use Taxes Due against applicant for the period

March L, Lg72 through February 28, 1975, imposing additional taxes

due in the amount of ;L2,258.6O, plus penalty and interest.

3. Drring the period at issue, applicant was engaged in the

business of leasing heavy construction equipment. The applicant

primari ly leased equipment to i ts sister corporation, Pin Oak

Construction (sic) i  however, equipment was also made available to

the general public. Ttre applicant and Pin Oak Construction main-

tained the same off ices and had the same bookkeeper. (Appl- icant

used the term "sister corporation", but did not further explain the

re lat ionship between the corporat ions. )

4. Cookingham had no employees during the period at issue;

consequently, Lf a customer reguested an equipment operator,

Cookingham would arrange for an employee from Pin Oak Construction
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to operate the equipment. In these cases, the applicant would

send an itemized bill to the customer for both the equipment and

the operator. On being Paid, the applicant would remit the charge

for the operator to Pin Oak Construction.

5. On audit,  tJle Sales Tax Bureau's auditor found that for

certain rentals where the applicant arranged for an employee from

pin Oak Construction to operate the equipment, the applicant accepted

a Certificate of Capital Improvement from the customer and did not

charge sales tax, Ttre auditor therefore concluded that the applicant

did not exclusively lease out its equipment, but rather (in some

instances) used the equipment with an operator from Pin Oak Construc-

tion to perform capital improvements to real property. Ttre auditor

determined that applicant's purchases of equipment, parts, repairs,

gasoline and oi l  were not acquired exclusively for resale and were,

therefore, subject to tax.

6. Ttre auditor examined equipment purchases, as well as gas-

oline and oil purchases for the entire audit period and determined

taxes due on sa id purchases to  be $4,277.24 and.  $1,960.60,  respect-

ively. parts and repair purchases were examined for the months of

July, Lg72, March, L973, September, L974 and JanudE! t L975. the

auditor found that $32,079.00 or 72% of parts and repair purchases

for ttre test period were taxable. Ttris percentage $tas applied to

parts and repair purchases for the entire audit period in order to

determine the addit ional taxes due on said purchases of $6,020.76-

Of  the $32,079.00 in  taxable purchases for  the test  per iod,

$2g,125.00 of i t  represented only two purchases-
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7. The applicant contended that in al l  cases, i t  leased its

equipment to others. It also contended that the bookkeeper had

erroneously accepted Certificates of Capital Improvement and, con-

sequently, did not charge sales tax on the rentals.

CONCLUSTONS OF I,AW

A. That appl- icant, O.T. Cookingham Equipment, Ine., did not

exclusively lease out i ts equipment. Rather, on those occasions

where it  a) arranged for a driver from Pin Oak Construction,

b) bi l led the customer for the entire charge, c) obtained a Certi-

f icate of Capital Improvement and d) did not charge the dales tax,

applicant was using its equipment to perform capital improvement

work. Ttrerefore, the equipment used by applicant was subject to

sales and use taxes in  the amount  of  94,277.24.

B. That the auditor 's computation of addit ional taxes due on

all  gasoline and oi l  purchases did not give consideration to the

majority of such purchases which $rere made for resale. Ten percent

of the gasoline and oi l  purchases were used in a taxable manner.

1lherefore, the sales and use taxes due in the amount of 91,960.60

are reduced to $196.06.

C. That the auditor 's computation of addit ional taxes due

on purchases of parts and repairs did not lend adequate considera-

tion to the nature of those purchases. Tkre taxable purchases of

parts and repairs in the amount of $32,079.00 consisted of recurring

purchases of  $29,125.OOi therefore,  the pro jected tax due of
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$6'O2O.76 on parts and repair purchases is erroneous. The margin

of error on parts and repair purchases is reduced from 72% Eo 6%;

therefore, the nonrecurring purchases in the amounts of g22,5oo.oo

and $6,625'00 are subject  to sales and use taxes for the per iods

ending May 3r, L973 and November 30, L973, respectivery.

C- That the applicant at all t imes acted in good faith; there-

fore, the penalties and interest in excess of the minimum statutonz

rate are cancel led.

E- That the apprication of o.T. cookingham Equitrxnent, rnc.

is granted to the extent indicated in conclusions of Law ,,B,,, ,,c,1

and "D"i that the Sales Tax Bureau is hereby direct,ed to modify the

Notice of Determination and Demand for palzment of Sales and Use

Taxes Due issued December ]-9, I97S and that, exeept as so granted,

the application is in all other respects denied.

DATED: Albany, New york
Apr i l_  S,  L97B

STATE T COMIWSS


