
STATE OF NEW YORK
STATE TAX COMI,IISSION

In the Matter of the Pet i t ion
:

o f

CLAYTON H., JR. and iTOAIiINE C. cIBBd
For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat lon or a Refund
of  Sa les  and Use :
Taxes  under  Ar t i c le  (s )  28  A 29  o f  the
Tax Law for rhe:ttxil€tx0.t( period @) :
uarch 1, 1974 thrddgh oecembei 31, 1974.

State of New York
counry of Albany

AFFIDAVIT OF MAILING

John Huhn , being duLy sworn, deposes and says that

xhe is an employee of the Department of Taxation and Finance, over L8 years of

age, and that on the3lst  day of March , L978, rdne served the wtthin

Notice of Determination by QtlS#G[OUrA) mail upon Clayton H., ,Jr. and

iloanne C. Gibbs (xepoexxoOabtxonof) the petitioner in the withln proceeding,

by enclos ing a t rue copy thereof  in  a securely  sealed postpaid wrapper addressed

a s  f o l l o w s : Mr. & Mrs. Clayton H. Gibbs, ,Jf,.
35I3 North Gravel Road
Medina, New york 14103

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL service within the State of New york.

That deponent further says that the said addressee is the (ucfxwg*x$rilt

l5f ,)o@ Peti t ioner herein and that the address set forth on said l rrapper is the

last known address of the ttefQ|6grdtltl{ltfffg<Il8rAttQt petitioner.

Sworn to before me this

31st day of March ,  : -g79,

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

CIJ\YTON H., JR. and JOANNE C. GIBBS
For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat lon or a Refund
of  SaLes and Use
Taxes under Art ic le(s) 28 & 29 of the
Tax Law,for the Xl'$[<€E]t.rn,<Period (x)
March I, 1974 through December 31,

AFFIDAVIT OF MAILING

L974 .

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

*te is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that,  on the 31st day of March , L9 78, :trhe served the within

Notice of Determination by kcfls$df*cd0 maiL upon Duane C. ,fohnson, ilr.

(representat ive of)  the pet i t loner ln the within proceedlng,

by enclosing a true copy thereof Ln a securely sealed postpald wrapper addressed

as fol lows: Duane C. Johnson, Jr.  ,  Esq.
42O West Avenue
Medina, New york 14103

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(Post off ice or off ic ial-  depository) under the exclusive care and custody of

the uniLed states Postal  service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said nrapper is the

last known address of the (representat ive of the) pet i t l0ner.

Sworn to before me this

31st day of March ,  L97g

rA-3 (2176)



STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BIJREAU

ALBANY, NEW YORK 12227

rnr& llf 1t?3
J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

lltr t Frr slrl4'ou l. ol'l[|, il!,
Stll rirth orr?il rnf ,
fhdlil, ttr rsrn [t10t

etrf *t* * l$f. Ol,srr

please take notice of the nnffim$nfilf,
of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to section(s) lltf f tLf of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commissiori can only be instituted under Article 78 of 'the givil
Practice Laws and Rules, and must be commenced in the Sg5:me
Court of the State of New York, Albany County, within { I
from the date of this notice.

Inquiries conceming the cornputation of tax due or refund allowed in
accordanCe with. this :decision may be afldressed to the Deputy
Commissioqer an.d Counsel to . the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Petitioner's Representative

Taxing Bureau's Representative

rA-L.r2 (6/77)
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STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Applicati-on

o f

CLAYTON H., ,fR. and JOAI{INE C. GIBBS

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, 1974 through
December 31,  L974.

DETERMINATION

refund of sales

property which was

Appl icants ,  c layton H. ,  Jr .  and Joanne C.  Gibbs,  3513 Nor th

cravel Road, Medina, New York 14103, f i led an application for

revision of a determination or for refund of sales and use taxes

under Art icles 28 and 29 of the Tax Law for the period March 1,

L974 through December 31,  L974 ( r i le  I i Io .  11810) .

A small claims hearing was held before Joseph Chyrlnraty,

Hearing Off icer, dt the off ices of the State Tax Conunission, One

Marine Midland PLaza, Rochester, New York, o[ August 9, 1977 aL

I:15 P.M. Applicants appeared by Duane C. Johnson, Esq. l lhe

Sales Tax Bureau appeared by Peter Crotty, Esq. (Richard Kaufman,

Esq . ,  o f  counse l ) .

ISSUE

Whether

tax paid on

subsequently

the applicants are entit led to a

the purchase of tangible personal

incorporated into real property.
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FINDINGS OF FACT

1.  On March 11,  L975,  appl icants ,  Clayton H. ,  i IE.  and

Joanne C. Gibbs, f i led an Application for Credit or Refund of

State and Local  Sales or  Use Tax in  the amount  of  $L,42O.9O.

At the hearing in this matter, the applicants amended the amount

of  re fund c la imed to $1,042.01.  The per iod covered by the c la im

was March 1, L974 through December 31, 1974. It  represented sales

taxes paid on the purchase of tangible personal property which was

subsequently incorporated into real property.

2.  On May 28,  L975,  the Sales Tax Bureau denied the refund

claim in full, or1 the grounds that the applicant purchased tangible

personal property rather than a capital improvement.

3. On i lanuary 26, L974, appJ-icants entered into an agreement

with ILre Barden and Robeson Corporation to purchase the materials

for a house. Ihe agreement stated in part that ".. .THE BARDffi i I  &

ROBESON CORPORATION is a material supplier and that they are in

no way obligated for, on the Job Labor or any materials not covered

by th is  Contract . . . .  "  The Barden and Robeson Corporat ion b i l led

the applicants for sales tax in the amount of S969.71 and delivered

the materials for the house to North Gravel Road, Medina, Ner\r'r York.

4.  The appl icant  a lso purchased addi t ional  mater ia ls  (e .9. ,

insulat ion,  gut ters ,  s torm doors,  a  prefabr icated f i rep lace,  s tone

and topsoil) necessary for the completion of their house. 1rhe
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sales tax paid on these purchases and on the purchase from The

Barden and Robeson corporation is the basis for the refund c1aim.

5.  On March 2,  L974,  appl icant  Clayton H.  Gibbs,  J t .  entered

into an agreement with Sam Grogan, which called for the erection

of  a  house and the insta l la t ion of  roof ing and s id ing.  He a lso

entered into other subcontractual agreements cal l ing for the

instal lat ion of a foundation, al l  dry wall  work and al l  gutter

and downspout work.

6. Applicants contended that purchases of tangible personal

property which were subsequently incorporated into real property

were exempt from the sales tax within the meaning and intent of

sec t i on  1115(a )  (12 )  o f  t he  Tax  Law.

CONCLUSIONS OF I,AW

A. That  sect ion 1115(a)  (17)  of  the Tax Law exempts "Tangib1e

personal property sol-d by a contractor, subcontractor or repairman

to a person. . . for  whom he is  adding to ,  or  improv ing real  proper ty ,

property or land by a capital improvement. . .  . ' ,  l l tre materials

purchased by applicants are not exempt from tax within the meaning

and in tent  o f  sect ion 1115 (a)  (17)  of  the Tax Law s ince the se l ler

of the materials did not perform a capital improvement.



B. That the application

Gibbs is denied and the Notice

L975 is  susta ined.

DATED: Albany, New York
March  31 ,  l 97A

C lay ton  H . ,  J r .

f  Refund Denial

4

of

o

and Joanne C.

issued May 28,

STATE Tzu( COMMISSION

COMMISSIONER

COMMISSIONER


