
STATE OF NEW YORK
STATE TAX COMMISSION

In the lv lat ter of  the Pet i t ion

o f

DONALD V. BRAIIDT

For a RedeLerminat ion of a Def icLency or
a Revision of a Determinat ion or a Refund
of Sales and Use ao
Taxes under Artlcle (s) zo ano' zY of the
Tax Law rfor the ryg?fxegfqfFcPertod ($)

February 22, 1975

AFFIDAVIT OF MAILING

State of New York
County sg AlbanY

John lluhn , belng duly sworn, deposee and says that

rhe is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 14th day of February , Lg78 , she senred the wlthln

Notice of Determination by (trnuDQnsd) matl upon Dona1d V. Brandt

@ the petitl.oner tn the within proceedlng,

by enclosing a true copy thereof in a eecurety sealed postpald wrapper addreseed

as follows: DonaLd V. Brandt
88 attantic Place
Hauppauge, New York 11787

and by deposit tng same encloeed ln a postpald properly addressed wrapper ln a

(post of f tce or off tc ial  deposltory) under the exclusl .ve care and custody of

the united states Postal  service within the state of New york.

That deponent further eaye that the sald addressee ls the trFF?Frr-ffis

gt*he) pet i t loner heretn and that the address 8et forth on sald wrapper ie the

last knorrn addrese of the @) pet l t loner.

Sworn

14th

before me thtsto

d a

TA.3 (2 /76 )

f Tebruary



JAMES H .  TULLY  JR . ,  PREg IDENT

M I L T O N  K O E R N E R

T H O M A S  H ,  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

.ALBANY, NEW YORK t2227

rrf*ulr tl, Uft

foilrld f. krn*t
0i *tr$tio ltrm
frulmC*r tr lot 11?t?

Drrr Nt. lurdtr

Please take notice of the $ftffinttm
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) tltt f fS$ of the Tax Law,, any
proceeding in court to review an-advers6 tiecision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within T ffi.br
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

cc:

Taxing Bureauts Representative

TA-r.t2 (6/77)



STATE

STATE

OF NEW YORK

TAX COMMISSION

In the Matter of the Application

of

DONALD V. BRANDT

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Per iod February 22,  L975.

DETERII{INATION

sales tax paid

manufacturer 's

Applicant, Donald V. Brandt, 88 Atlantic Place, Hauppaug€,

New York lL7A7, f i led an application for revision of a determi-

nation or for refund of sales and use taxes under Art icles 28

and 29 of the Tax Law for the period February 22, Lg75

(Fi le  No.  L5344) .

A small claims hearing was held before , loseph A. Milack,

Hearing Off icer, dt the off ices of the State Tax Conunission, Trro

World Trade Center, New york, New york, on March 31, L977.

Applicant appeared pro se. lllre Sales Tax Bureau appeared by

Peter  Crot ty ,  Esq.  ( l ,ou is  Senf t , ,  Esq. ,  o f  counsel ) .

ISSUE

\

I
I
I
I
I
I
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Whether

in the amount

rebate on the

applicant is entit led to a refund of

o f  $35 .00e  ds  a  resu l t  o f  a  9500 .00

purchase of a new automobile.
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FINDINGS OF FACT

1.  On February 22,  L975,  appl icant ,  Dona1d V.  Brandt ,

purchased a L975 Chrysler Newport automobile from Smithtown

Chrys ler  P l l rmouth,  Inc.  for  $3,825.00,  p lus the t rade- in  of

his used automobile. Applicant paid sales tax on said purchase

in  t he  sum o f  $267 .75 .

2. As a result of the aforesaid purchase, applicant became

el ig ib le  for  a  $500.00 manufacturer 's  rebate which consis ted of

a $3OO.OO Cash Back Award payment attr ibutable to the purchase

of the new automobile and a $200.00 Cash Back Trade-in Bonus pay-

ment attr ibutable to the trade-in of his used automobile.

3. Approximately f ive weeks after applicant received the

Chrysler Newport automobile, he received a check in the amount of

$500.0O f rom Chrys ler  Motors Corporat ion,  Detro i t ,  Mich igan,  in

payment of the manufacturer's rebate.

4. on May L5, 1976, applicant f i led an application for refund

of  sa les tax in  the amount  of  $35.00,  asser t ing that  the manufacturer 's

rebate of  $5OO.0O was a reduct ion in  the sa le pr ice of  the automobi le .

5. Ttre Sales Tax Bureau denied the application upon the

grounds that the price of an automobile purchased is determined

by the buyer's agreement with the dealer and that the sales tax

is based on this amount. Further, the subsequent rebate from the
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manufacturer does not affect the amount of money the dealer

receives from the customer; therefore, proper tax was charged.

CONCLUSIONS OF IAW

A. Ihat  sect ion 1 l0 l (b)  (3)  o f  the Tax Law def ines the

term receipt  as " the amount  of  the sa les pr ice of  any proper ty . . .

Laxable under this art icle valued in money, whether received in

money or otherwise, including any amount for which credit is

al lowed by the vendor to the purchaser...  but excluding any

credit for tangible personal property accepted in part payment

and  i n tended  f o r  r esa le . . . .  "

B. fhat section 1105 (a) of the Tax Law imposes a tax on

"the receipts from every retai l  sale of tangible personal property

except as otherwise provided in this art icle. "

C.  Ehat  accord ing to  sect ion 1139 (a)  o f  the Tax Law,  a

refund or credit of tax col lected or paid may be made only where

the tax was " . . .er roneously ,  i l legal ly  or  unconst i tu t ional ly

co l l ec ted  o r  pa id . . . .  "

D.  That  the amount  of  the receipt  subject  to  tax is  $3,825.00.

The $500.00 rebate did not reduce the amount of said receipt upon

which the tax was required to be collected by the vendor, nor did

it reduce the price paid by the applicant to the vendor; therefore,

the tax was not erroneously, i l legally or unconstitut ionally

co l l ec ted  o r  pa id .
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1rhat the application of Donald V. Brandt is denied.

DATED: Albany, New York

February 14, L97g

STATE TruC COMMISSION

COMMISSIONER

COMMISSIONER


