
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

LEoNARD BTELER dt\/a

For a n"$$"THi%L#?3PBFa dffi9tPA?y .,
a Revis ion of  a Determinat ion or  a Refund
of  Sales and Use
Taxes under Art icle(s) 28 A 29 of the

AFFIDAVIT OF MAITING

Tax Law I for the :&rx{s}*eO< Period (g) :
March 1, 1971 through February 14, 1973.

State of New York
County of Albany

irohn Huhn , being duly sworn, deposes and says Lhat

$re is an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the3lst  day of March , L9 78, the served the within

Notice of Determination by (rsmooerndg mait uponleonard Bieler d7b/a Car

by encLoslng a

a s  f o L l o w s :

Sworn

3 ls t

to

d a y

wholesalers, M"tmficpoer*i,rc$ef) rhe peritioner Ln rhe wirhin proceeding,

true copy thereof in a secureLy seaLed postpald wrepper addreseed
Leonard Bie1er
dlb/a Car Wholesalers, Mahopac i.

Route 6
Mahopac, New York 10541

and by deposit ing same enclosed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic lal  depository) under the excluslve care and custody of

the united states PostaL service within the state of New york.

That deponent further says that the said addressee is the GrrecnEOiE

gfalhh,F) petitioner herein and that, the address set forth on said nrapper is the

last known address of the €errasuxmoruxdcdlx) pet,itloner.

before me th ls

of March , L978

rA- 3 (2 /7 6)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

LEoNARD sffrnn d/b/a
cAR WHOLESALERS, MAHOPAC

For a Redeterminat ion of  a Def ic iency or
a Revls ion of  a Determinat ion or  a Refund
of  Sa les  and Use
Taxes under Art ic le(s;28 S, 29 of rhe
Tax Law rf or the xltlE?r{S:of Period (x)
March 1, l97l through February 14,

AFFIDAVIT OF MAILING

L973 .

State of New York
County of Albany

John Huhn , being duLy sworn, deposes and says that

rrhe is an employee of the Department of Taxatlon and Finance, over L8 years of

age, and that on the3lst  day of March ,  Lg 78, l*re served the wlthln

Notice of Determinat,ion by (xmoi**Ed) mail uponNorman A. GLassman

(representat lve of)  the pet i t ioner in the within proceeding,

by encLosing a true copy thereof in a securely sealed postpald wrapper addressed

as foLlows: Norman A,.  Glassman, Esq.
218 West  72nd St ree t
New York, New york 10023

and by deposit ing same enclosed in a postpatd properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the excl-usive care and custody of

the united states Postal-  service within the state of New york.

That deponent further says that the said addressee is the (representat ive

of the) Pet i t ioner herein and that the address set forth on said rrrapper is the

Last known address of the (representat ive of the) pet i t loner.

Sworn to before me this

31s t  day  o f  March

rA-3 (2/76)

,  rgTa



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N . E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK
STATE TAX COMMISSION.
TAX APPEALS BUREAU

ALBANY. NEW YORK 12227

nrt|h fl. ll?|

Im*n ririff
C/tA Snr tftnlmfilrrr thfilDrt
nnrtr 6
nrhotlrsr ilrr Icct l0taf

Dlr lr. llrhrr

Please take notice of the Oill|lmFfil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) lltl f [|ft of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within * ffi|fif
from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this dgcision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

hl8iq Errs

Petitionerts Representative

Taxing Bureau's Representative

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TAX COMMTSSION

In the Matter of the Application

o f

LEONARD BIELER d/b/a
CAR WTTOLESALERS, MAHOPAC

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, I97L through
Februa ry  L4 ,  L973"

DETERMTNATION

Applicant, Leonard Bieler d/b/a Car Wholesalers, MahoPac,

Route 6, Mahopac, New York, filed an application for retision

of a determination or for refund of sales and use taxes under

Articles 28 and 29 of the Tax Law for the period !4arch I, L97L

through February 14,  L973 (F i le  No.  f0063) .

A small claims hearing was held before Joseph A. Mj-Iack,

ttearing Off icer, dt the off ices of the State Tax Commission,

Two World frade Center, New York, New York on June 23, L977 at

9:15 A.M. Applicant appeared by Norman A. Glassman' Esq. The

Sales Tax Bureau appeared by Peter Crotty, Esq. (Louis Senft,

Esq-, of counse.l) ,

rSSUE

!{trettrer

sales during

applicant properly

the period March 1,

col lected sales tax on gasoline

L97L through February 14,  L973.
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FINDINGS OF FACT

1. During the period March I, L97L through February 14'

L973, applicant operated gasoline service stations in the

Westchester County area.

2- The Sales Tax Bureau conducted an examination of appli-

cant's books and records for the period March I, 1971 through

February 14, L973. As a result of said audit,  i t  issued a Notice

of Determination and Demand for Payment of Sales and Use Taxes

Due against applicant on August 20, 1974, in the amount of

$L2 r408 .18 ,  p lus  pena l t y  and  i n te res t  o f  $4 rL87 .56 '  f o r  a  to ta l

due  o f  $16 ,595 -74 -

3-  The addi t ionat  tax of  $L2,408.18 determined by the Sales

Tax Bureau to be due from applicant was arrived at on the basis

of applican.tt s undercollection of sales tax on the sale of gaso-

l ine-

4. Appli .cant contended that the undercollection of sales

tax on tlre sale of gasoline was due to a misleading and ambiguous

statement on Sales Tax Bureau Form ST-110-1 (Sales Tax Schedule

for Gasolinel which was ttre basis for applicant's computation of

sales tax due on each gallon sold.

5-  Form ST-110.1 s tates the fo l lowing:  "Gasol ine:  The

price per gallon shown above includes the 4l Federal Tax and

8l State Gasoline Tax, but the Sales Tax per 9a11on is based on

t.he price excluding the State Gasoline Tax. "
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6- In arriving at the sales tax to be col-Lected per gallon'

applicantrs accountant (al legedly on the basis of the aforesaid

statement) subtracted the Staters eight-cent gasoline tax from

the per gallon sell ing price of gasoline, prior to the uti l iza-

t ion of the sales tax schedule for gasoline. Since the sal-es

tax due wtrictr was listed on said sched^ule was comPuted on the

price per gallon of gasoline exclusive of the Staters eigtrt-cent

gasoline tax, ttre accountant reduced the selling price per

gallon of gasoline by sixte.en cents rather than by eight cents.

Therefore, applicant undercolle.cted sales tax on each gallon of

gasoline i.t sold.

CONCLUSIONS OF LAW

A- Th.at applicant undercollected sales tax due on the

gasoline i t  sold during the period March 1, L97L through February L4'

197  3 . ,

8., Ttr.at re.gardless of ttre fact that applicant's under

collection of sales tax due was the resul-t of a mis-interpretation

of Sales Tax Bureau Form ST-110.1, applicant is required to remit

to ttre State Tax Conmission the total amount of tax imposed in

accordance with the meaning and intent of section 1137 of the

Tax Law-

C- Th-at all penalties imposed against applicant are cancelled

and interest is red.uced to the minimum statutory rate.



4 -

D- Ttr-at the application of Leonard Bieler d/b/a Cat

litholesalers, Mahopac is granted to the extent indicated in Conclu-

si.on of Law "C'i that the Sales Tax Bureau is hereby di-rected to

modi.fy ttre Notice of Determination and Demand for Payznent of Sales

and Use Taxes Due issued August 20, L974, and that '  except as so

granted, ttre application is in all other respects denied.

DATED: Albany, New York
March 3I, 1978

STATE TAX CO}!!4ISSION


