
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Petit ion

739 FOOD cOR$f. (PURCHASER)
and

_ KNApp- SUPERMARKET,- r\LC._. (SELLER)
For a Redeterminat ion oT a Def i i iency oi
a Revision of a Determinat ion or a Refund
ofSa les  and Use
Taxes under Art ic le (s) 28 and 29 of rhe
Tax Law for the Vexx(glxm. Period (x)
June 1, 1972 through January 28, 1974.

State of New York
County of Albany

ilohn Huhn ,  being duly sworn, deposes and says that

xhe is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of October ,  L978, fhe served the within

Notice of Determination by 6crx*i6dxd) mail upon 739 Food Corp.

(xeqcexxnOat*x€oo6! the petitioner in the within proceedlng,

by enclosing a true copy thereof in a secureLy sealed postpald wrapper addressed

as fo l lows:  739 Food Corp .  (eurchaser )
739-4r. Nostrand Avenue
Brooklyn, New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New york.

That deponent further says that the said addressee is the {ccryxesenxxlrlrre

nf:OhE) pet i t ioner herein and that the address set forth on said rrrapper is the

last known address of rhe (uenx*seotxfi{re<nfr6tDe) peritioner.

Sworn to before me th is

6th day of  October ,  t978.

AFFIDAVIT OF MAILING

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t , ion

739 FooD cof,Pr. (PnRcrrAsER)
and

KNApp SUPERMARKET,- rNC._ (pnr,r,nn1
For a Redeterminat ion of a Def i i iency oi
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under Art ic l-e(s) 28 and 29 of the
Tax Law for the>Y|i$f{{et}ou<Period(9f :
i lune l ,  1972 through January 28, 1974.

State of New York
County ofAlbany

ilohn Huhn , being duly sworn, deposes and says that

r f ie is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 5th day of October ,  1979r fhe served thewithin

Notice of Determination by SrmOeXx*) mail upon Charles Farberman

( representat tve of )  the pet i t ioner  in  the wi th in proceeding,

Lrue copy thereof  in  a securely  sealed postpald wrapper addressed

Charles Farberman
Public Accountant
L6O4 Quentin Road
Brook1yn, New York IL229

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

t ,he united States Postal  service within the state of New york.

'  That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that,  the address set forth on said nrapper is the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

6th day of October , L9'78.

AFFIDAVIT OF MAILING

by enclos ing a

as  fo l l ows :

rA- 3 (2 /7 6)



STATE
STATE

NEW YORK
COMMISSION

OF
TAX

In the Dlatter of  the Pet i t ion

739 FOOD COP$I. (PLRCHASER)
and

_ KNAPP. SUPERMARKET,_ rrLC.-. ($ELLER)
For a Redeterminat ion oT a Def i i iency or
a Revision of a Determinat ion or a Refund
of Sales and Use
Taxes under Art ic le (s) 28 and 29 of the
Tax Law,for the \lexx&)xao< Period (x)
June 1, 1972 throuqh Januarv 28, 197

State of New York
County of Albany

,fohn Hutrn ,  being duly sworn, deposes and says that

xhe is an employee of the Depart ,ment of Taxat ion and Finance, over 1-8 years of

age, and that on the 6th day of October ,  L978, *re served the within

Notice of Determination by 6cnr!d6ig*) mail upon Knapp Supermarket, Inc.

(xepcxeoOmtxer:of) the petitioner in the within proceeding,

true copy thereof in a securely sealed posLpaid wrapper addressed
Knapp Supermarket, Inc. (SelIer)
c/o Stanley Kapinsky
37-25 Reglata Place
Douglaston, New York

and by deposit ing same enclosed in a postpaid properl-y addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal-  Service within the State of New York.

That deponent further says that the said addressee is the {ueryxCsenra8!{lc

xfuotue) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (tq8ga€$&ia$fE I'8>GbE) petitioner.

Sworn to before me this

6th day of October ,  L978,

AFFIDAVIT OF I',IAILING

4.

by enclos ing a

a s  f o l l o w s :

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

739 FooD coR$r. (pnRcHA.sER)
and

r . FN"ARBa FyJHSffi 5F %t IS"'r t I f FJ.,*rE 5J
a Revision of a Determinat ion or a Refund
of  Sa les  and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law for the>ff€ex{is}xco< Period (x)
i lune 1, 1972 throuqh Januarv 28, 1974.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

l lhe is an empLoyee of the Department of Taxat lon and Finance, over L8 years of

age, and that on the6th day of October ,  L978, : |he served the wlthin

Notice of Determination by 6cnxti,6d*d) mail upon Anthony A. Mastriaco

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

( representat ive of )  Lhe pet i t ioner  in  the wi th in proceeding,

Erue copy thereof  in  a securely  seaLed postpaid wrapper addressed
Anthony A. Mastriaco, CpA
Intrator & Mastriaco
320 worthern Boulevard
Great Neck, New York 11020

and by deposit . ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New york .

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said wrapper is the

last known address of the (representat ive of Lhe) peLit ioner.

Sworn to before me this

6th daY of October

rA-3 (2/76)

,  Lng,



STATE
STATE

NEW YORK
COMMISSION

OF
TAX

In  the  Mat te r  o f  the  Pet i t ion

739 FOOD CORof* (PURCTTA.SER)
ano

_ KNApp. SUPERS4ARKET. rNC._. (SELLER)
For  a  Redeterminat ion  oE a  Def ic iency  or
a Revision of a Determinat ion or a Refund
of  Sa1es and Use
Taxes under  Ar t i c le (s )  28  and 29  o f  the
Tax Law,for the Xte<(s$af Period (g)
,fune 1, 1972 throuqh ,January 28, 1974.

Sta te  o f  New York
County of Albany

John Huhn , being duly sworn, deposes and says that

She is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 6th day of October ,  L978, !*re served the within

Notice of Determination by (xmOii#xd| mail upon Morris Zakheim

AFFIDAVIT OF MAILING

by  enc los ing  a

a s  f o l l o w s :

(representative of) the petit ioner in the within proceeding,

Erue copy thereof in a secureLy sealed postpaid wrapper addressed
Morris Zakheim, CPA
Al len C.  Schneider  & Co.
350 Fifth Avenue
New York, New York 10001

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the  Un i ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that.  the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said r^rrapper is the

last known address of Lhe (representat ive of the) pet i t ioner.

Sworn to before me this

6th day of October

rA- 3 (2 /7 6)

,  LgTg



STATE OF NEW YORK
. STATE TAX COMMISSION

TAX APPEALS BUREAU
ALBANY, NEW YORK 12227

$rt$*x 6r lStN

mrn$ lry*rril*Sp lK. ilrltrcl ]
erb rtnrrr rrprrrry'
t?-ll f.thtr th6
srugfr;gffir ilrr x{[*

ernttrcr:

Please take notice of the ilmmilmilfil
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) fl!; f tItS of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within a ;lffi iftf
from the date of this notice.

Inquiries concerning the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxation and Finance, Albany, New York L2227. Said inquiries will be
referred to the proper authority for reply.

Sincerely,

J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

i.
i ' j

ltruW
t|ncfrml tl,gHrr
fryt#vl,rl,E;l hr
Iils{{l 0:11,ffi

Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

Sul&s tr lt?f

?sr ffi Grsr lfimrhm*l
?fl*t[ m;lrrilil ]siln
fu*fUnr ff frrt

llrtltmr

Please take notice of the Imnil*lDfi:l
of the State Tax Commission enclosed herewith.

You have now exhausted vour rieht of review at the administrative
level. Pursuant to sectio'n(s; fltl f l*ll of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of. the Civil
Practice Laws and Rules, and must be commenced in thq S.qppgtp-
Court of the State of New York, Albany County, within I fHilf

from the date of this notice.

lnquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

fqlil$lrlfi nH
rrrlt trtl#

Petitionerts Representative

Taxing Bureau's Representative

Sincerely,

A
, t l t t  t  t I

U I  I  T  U

I I tfll/fll tA
i / ' o - - " -  

'

rffibmt

TA-r . r2 (6/77)



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Applications

of
:

739 FOOD CORP. (PURCHASER)
and : DETERMINATION

KNAPP SUPERMARKET, INC. (SELLER)

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period ,June 1, L972 through
ifanuary 28, L974.

Applicants, 739 Food Corp. (eurchaser) , 739-4L Nostrand

Avenue, Brooklyn, New York, and Knapp Supermarket, Inc. (Seller),

c/o Stanley Kapinsky, 37-25 Reglata place, Douglaston, New york,

f i led applications for revision of a determination or for refund

of sales and use taxes under Art icles 28 and 29 of the Tax Law

for the period June L, L972 through January 28, L974 (r i le No.

r-r_s82 ) .

A formal hearing was held before Edward Goodell,  Hearing

Officer, dt the off ices of the State Tax Cormnission, l l ,vo World

Trade center, New York, New yorkr on February 11, L977 at 9:00 A.Ir{.

Applicant 739 Food Corp. (purchaser) appeared by Charles

Farberman, PA. Applicant Knapp Supermarket, Inc. (Se1ler)

appeared by Morris Zakheim, CPA. The Sales Tax Bureau appeared

by Peter  Crot ty ,  Esq.  (Richard Kaufman,  Ese.  ,  o f  counsel ) .
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ISSUES

I. Whether the Sales Tax Bureau correctly determined the

amount of tax due in connection with a bulk sale by Knapp

Supermarket, Inc. to 739 Food Corp.

II. Whether the Sal-es Tax Bureau correctly determined the

amount of sales taxes payable in connection with the operation

of the supermarket located aE 739 Nostrand Avenue, Brooklyn,

New York, by Knapp Supermarket, Inc. during the period June 1,

L972 through January 28, L974.

III .  Whether the Sales Tax Bureau correctly determined the

amount of tax in connection with a prior bulk sale, pursuant to

which Knapp Supermarket, Inc. acquired title to the supermarket

located at 739 Nostrand Avenue, Brooklynr New york.

FINDINGS OF FACT

1. Knapp Supermarket, Inc. purchased a supermarket located

at 739 Nostrand Avenue, Brooklyn, New York, oo or about March 3I,

L972 .

2. Knapp Supermarket, Inc., as Seller, and Abdel Rahim

Doleh, as Buyer, entered into an agreement dated November 27,

1973, pursuant to which the seller agreed to sel l  and the buyer

agreed to purchase the supermarket located at 739 Nostrand Avenue,

Brook1yn, Ne\u York, for the sum of $75,000.00, plus a sum equal to

the value of the inventory of merchandise.
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3. Paragraph No. I of the agreement provided, in part,

that said agreement included al l  the chattels and merchandise

contained in the premises located at 739 Nostrand Avenue, Brook1yn,

New York. A l ist of the chattels was annexed to the agreement.

4. Paragraph No. 4 of the agreement provided that "lftle

part ies agree that the value of the f ixtures hereby sol-d is

$10,00O.00,  and the purchaser  agrees to  pay the N.Y.  State Sales

tax on said sum at t ime of closing, and further agrees to keep

the Seller safe and harml-ess from and of the payment of any New

York State Sales Tax on the fixtures and equipment contracted to

be sold hereby. "

5. The agreement provided, in part, in paragraph 13 thereof,

that ". .  . the Buyer, i f  an individual, shall  have the right to

assign this contract to a corporation. . "

6. 1[tre closing of title took place on or about January 28,

1974 by and between Knapp Supermarket, Inc. as Seller and 739

Food Corp. as Buyer.

7.  Appl icant ,  739 Food Corp.  furn ished a "Not i f icat ion of

Sale, Transfer Or Assignment In BuIk" (St-274), dated February 1,

L974, to the New York Sales Tax Bureau-Field Coordination Unit,

ind icat ing that  "Tt le  s tore was so ld for  the sum of  $101 ,062.52

out of which F26,062.52 represented the value of the merchandise
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inventory;  the sum of  $10,000.00 represented the va lue of  the

fixtures and the balance represented the value of the leasehold.

The notice was accompanied by a check for $700.00 representing

the sales tax due on the value of the f ixtures.

8. On i lanuary 3O, L975, the Sales Tax Bureau issued a

Notice and Demand for Payment of Sales and Use Taxes Due against

739 Food Corp.  s tat ing:

"The following taxes are determined to be due from
Knapp Supermarket, Inc., and represents your l ia-
bi l i ty, ds purchaser, in accordance with section
Il  L (c) of the Sales Tax Law

Value of Property Transferred
Tax Rate
Tax Due
Less: Tax Previously paid
Balance Tax Due
Penalty and Interest
Total Now Due

$50,000 .00
7%

$ 3 ,500 .00
700 .  o0

$  2 ,800 .00
700 .00

$ 3 ,500.oo"

9. Prior to the issuance of the Notice and Demand for pay-

ment of Sales and Use Taxes Due, the Sales Tax Bureau issued a

Notice of Determination and Demand for Payment of Sales and Use

Taxes Due dated December L6, L974 against Knapp Supermarket,

Inc. ,  ds wel l  as to  Stanley Kapinsky (s ic) ,  Ind iv idual ly  and

as Of f icer  o f  Knapp Supermarket ,  Inc. ,  s ta t ing:
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"As a result of an audit,  the fol lowing taxes are
determined to be due in accordance with the provisions
of  sect ions 1138 and 1131 (1)  and 1133 of  the Sales
Tax Law.

Period gnded Tax Due Penalty a fnterest Total Due
8/3L /72  96 ,L46.62

L t /30 /72  L ,283 .67
2 /28 /73  t ,70L .22
5 /3L /73  2 ,184 .11
8 /3 t /73  2 ,278 .95

tL /3O/73 2 ,5L2.84
t/2e/74 476 .9L

Bu Ik  Sa le  2 ,800 .00
To ta1s  $19 ,384 .32

$8 ,052 .  07
1 ,643 .  10
2 ,L26 .53
2 ,664 .6L
2 ,7] - ] - .g5
3 ,2L6 .44

581 .  83
3 ,416 .00

$24 ,4L2 .  53  "

$1 ,9O5 .45
359 .43
425 .3L
480 .50
433 .  OO
703 .  60
LOA.92
616 .00

$5 ,  028 .  21

10.  (a)  The sum of  56,L46.62,  represent ing tax due for  the

period ended gnL/72, ds set forth in Finding of Fact rr9, rr above,

inc ludes the amount  of  $5,701.14 which is  c la imed by the Sales

Tax Bureau to be the bulk sales tax deficiency in connection with

the bulk saler pursuant to which Knapp Supermarket, Inc. acquired

title to the supermarket in question on or about March 31, 1972.

(b )  The  sum o f  92 ,800 .00  re fe r red  to  as  "Bu lk  Sa le "  i n

Finding of  Fact  "9, "  above,  is  the amount  c la imed by the Sales Tax

Bureau to be the balance of the tax payable by 739 Food Corp, in

connection with its purchase of the supermarket from Knapp super-

market ,  Inc. ,  as set  for th  in  F ind ing of  Fact  , ,8 , "  above.

11. The business conducted.by Knapp Supermarket, Inc. and

sold to 739 Food Corp. was that of a supermarket engaged in the

sale at  re ta i l  o f  grocer ies,  meats,  and produce.
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L2. The supermarket purchased by Knapp Supermarket, Inc.

on or about March 31, L972 was owned and operated by it until

i ts sale to 739 Food Corp. on or about January 28, 1974.

13. (a) The books and records of Knapp Supermarket, Inc.

stated the value of the furniture and fixtures which it obtained

at the t ime of i ts acquisit ion of the supermarket business to be

$106,444.80.  Said books and records fur ther  s tated that  the

accumulated depreciation of said furniture and fixtures at the

t ime of  sa le to  739 Food Corp.  was $18,864.19,  g iv ing a f ina l

book va lue of  furn i ture and f ix tures of  $87,580.61.

(b) The income tax returns of Knapp Supermarket, Inc.

were predicated on and reflected the same valuations and deprecia-

tion of furniture and fixtures contained in the supermarketr €rs

were set forth in i ts books and records.

L4. The furniture and fixtures were viewed by an auditor

on behalf of the Sales Tax Bureau after notice was given of the

bulk sale by Knapp Supermarket, Inc. Eo 739 Food Corp. and, in

the opin ion of  the audi tor ,  the fa i r  market  va lue was $50,000.00,

which is hereby found to be the fair market value at the time of

the bulk sale.

15. After receipt of the notice of the bulk sale by Knapp

Supermarket, Inc. to 739 Food Corp., an audit was made of the

relevant records of Knapp Supermarket, Inc. by an auditor of the
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Sales Tax Bureau. Based on his examination of purchases made by

Knapp Supermarket, Inc. during a test period, namely the months

of January and June of 1973, the auditor determined that taxable

purchases constituted 18.03 percent of total purchases. Ttt is

percentage was then applied to gross sales per income tax returns

to determine audited taxable sales of $360,692.OO. Audited taxable

sa les ,  l ess  taxab le  sa les  repo r ted  o f  $203  r791 .OO,  resu l ted  i n

addi t ional  taxable sa les of  $156,901.00 and addi t ional  taxes due

o f  $10 ,883 .18 .

16. Atrrplicant Knapp Supermarket, Inc. presented documentation

indicat ing that  27.37 percent  o f  "grocery purchases"  ( to ta l  pur-

chases less meat and produce purchases) were taxable purchases

during the test period. This percentage was applied to total

"grocery sales" (total- sal-es Less meat and produce sales) for the

audi t  per iod of  $L,22O,702.39,  in  order  to  determine taxable sa les

of  $334,L06.24.  Sales tax due at  the rate of  seven percent  on

taxable sa les of  $334,LO6.24 was $23,387.44.  Knapp Supermarket ,

Inc.  had paid sa les tax of  S14,365.30 for  the audi t  per iod,  leav ing

an unpaid balance of  $9,022.14 in  sa les tax on taxable i tems of

"grocery sales. " Ekris amount constitutes the addit ional taxes

due as of the date of the bulk sale by Knapp Supermarket, Inc.

to 739 Food Corp., based upon the operations of the supermarket

business by Knapp Supermarket, Inc. during the audit period.
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CONCLUSIONS OF I,AW

A. That applicants have fai led to sustain the burden of

proof required of them to show that the fair market value of

the furniture and fixtures contained in the supermarket located

at 739 Nostrand Avenue, Brooklyn, New York, dt the t ime of the

bulk sale by Knapp Supermarket, Inc. Eo 739 Food Corp. was less

than  $50 ,000 .00 .

In this connection, the value of the furniture and f ix-

tures in the books and records of Knapp Supermarket, Inc. was

stated to  have been $106,444.80 at  the t ime of  the i r  acquis i t ion

by Knapp Supermarket, Inc. on or about March 31, L972; that

accumulated depreciation at the t ime of the bulk sale Lo 739 Food

Corp.  on or  about  January 28,  1974 was $18,864.19,  thereby g iv ing

a f ina l  book va lue of  furn i ture and f ix tures of  $87,580.61.  Ehe

income tax returns f i led by Knapp Supermarket, Inc. were submitted

on  tha t  bas i s .

B. That the unpaid balance of sales tax in relation to the

bulk sale of the supermarket to Knapp Supermarket, Inc. on or

about March 31, 1972, less than two years prior to i ts bulk sale

of  the supermarket  to  739 Food Corp. ,  was $5,7OL.L4.  That

applicants fai led to establish that the balance of the purchase
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p r i ce  o f  $101 ,062 .52  (amoun t ing  to  $65 ,000 .00 )  rep resen ted  the

value of  the leasehold,  as a l leged in  the Not i f icat ion of  SaIe,

Transfer  or  Ass ignment  in  Bulk  dated February 1,  L974.

C. That Knapp Supermarket, rnc. has sustained the burden

of proof required to shorr'r that for the period during which it

owned and operated the supermarket (namely, from March 31, L972

to January 28,  L974) ,  the taxable "grocery sa les"  const i tu ted

27.37 percent  o f  to ta l  "gr rocery sa les"  dur ing sa id per iod.  That

the total sales tax deficiency of Knapp Supermarket, Inc. for the

per iod of  i ts  operat ion of  the supermarket  is  $9,022.14.

D. fLrat Knapp Supermarket, Inc. fai led to sustain the burden

of proof required to show that the unpaid balance of the bulk sale

tax in connection with i ts acquisit ion of ownership of the afore-

sa id supermarket  on or  about  March 31,  L972 is  less than $5,701.14.

E. That applicants, Knapp Supermarket, Inc. and 739 Food

Corp. ,  acted in  good fa i th  and,  therefore,  the penal ty  and in terest

in excess of the minimum statutory rate are cancelled.

F. l l l rat the application of Knapp Supermarket, Inc. is

granted to the extent indicated in Conclusions of Law rtBtr and "D",

above; that the Sa1es Tax Bureau is hereby direct,ed to accordingly

modify the Notice of Determination and Demand for Payment of Sales

and Use Taxes Due issued December L6, L974, and that, except as so

granted,  the appl icat ion is  in  a l l  o ther  respects  denied.
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c. l t ' l :at the application of 739 Food CorP, is granted to

the extent indicated in Conclusion of Law "D", above; that the

Sales Tax Bureau is hereby directed to accordingly modify the

Notice and Demand for Payment of Sales and Use Taxes Due issued

January 30,  L975,  and that ,  except  as so granted,  the appl icat ion

is  in  a l l  o ther  respects  denied.

DATED: Albany, New York

October 6, L978

STATE TAX COMMISSION

COMMISSIONER

COMMISSIONER



J A M E S  H .  T U L L Y  J R . ,  P R E S I D E N T

M I L T O N  K O E R N E R

T H O M A S  H .  L Y N C H

STATE OF NEW YORK

STATE TAX COMMISSION
TAX APPEALS BUREAU

ALBANY, NEW YORK 12227

October 6, L978

Knapp Supermarket, Inc. (Se1ler)
c/o Stanley Kapinsky
37-25 Reglata Place
Douglaston, trtew York

Gentlemen:

Please take notice of the DETERI\,IINATION
of the State Tax Commission enclosed herewith.

You have now exhausted your right of review at the administrative
level. Pursuant to section(s) 1138 & L243 of the Tax Law, any
proceeding in court to review an adverse decision by the State Tax
Commission can only be instituted under Article 78 of the Civil
Practice Laws and Rules, and must be commenced in the Supreme
Court of the State of New York, Albany County, within 4 months
from the date of this notice.

Inquiries conceming the computation of tax due or refund allowed in
accordance with this decision may be addressed to the Deputy
Commissioner and Counsel to the New York State Department of
Taxat ion and Finance, Albany, New York L2227. Said inquir ies wi l l  be
referred to the proper authority for reply.

Sincerely,

ll,uW
Michael Alexander
Supervising Tax
Hearing Officer

Petitionerts Representative

Taxing Bureau's Representative

TA-r.r2 (6/77)
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rA-36  (s /76)  " ,  State of New York -  Department of Taxat ion and Finance
Tax Appeals Bureau

l F

REAUEST FOR BETTER AD

Please f ind most recent address of taxpayer descr ibed below; return to person named above.

cial  Securi ty Number Date  o f  PeL i t ion

Knapp Supermarket, Inc. (Se l l e r )

Resu l t s  o f  sea rch  by  F i l es

Requested by Uni t

formal Hearing

Date of Request

Irynn IrUCe Lo/L7 /78

c/o Stanley Kapinsky
37-25 neglata Place
Douglaston, New York

address

,{-o*r}1ont'v Va^^^z:
'737 V*od A.+
II? lto<hz.- <2 O"t-c-'

h"_A..t?"_. y, 
S.

Sect ion Date of Search

[o -2o-zr

PER},IANENT RECORD

FOR INSERTION IN TAXPAYERIS FOLDER
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STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the AppJ.ications
:

of

739 FOOD CORF. (PURCHASER)
and : DETERI{INATION

KNAPP SUPERMARKET,. INC. (SELLER)
:

for Revision of a Determination or for
Refund of Sales and Use Taxes under :
Art icles 28 and 29 of the Tax Law for
the Period June 1, 1972 through :
January 28,  L974.

Applicants, 739 Food Corp. (purchaser) , 739-4L Nostrand

Avenue, Brooklyn, New York, and Knapp Supermarket, Inc, (SelLer),

c/a Stanley Kapinsky, 97-25 Reglata place, Douglaston, New york,

f i led applications for revision of a determination ot far refund

of sales and use taxes under Art icles 28 and 29 of the Tax Law

for the periodJune 1, L972 through January 28, Lg74 (Fi le No.

11s82 ) .

A formal hearing was held before Edward coodell, Hearing

Officer, &t the off ices of the State Tax Commission, T\lro World

Trade Center, New York, New york, or1 February 11, L977 at 9:00 A.M.

Applicant ?39 Food Corp. (purchaser) appeared by Charles

F'arberman, PA. Applicant Knapp Supermarket, Inc. (Selter)

appeared by Morris Zakheim, CpA. The Sales fax Bureau appeared

by Peter  Crot ty ,  Esq.  (Richard Kaufman,  Esq. ,  o f  counsel ) .
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ISSUES

f. Whether the Sal-es Tax Bureau correctly determined the

amount of tax due in connection with a bulk sale by Knapp

Supermarket, Inc. to 739 Food Corp.

II. Whether the Sales Tax Bureau correctly determined the

amount of sales taxes payable in connection with the operation

of the supermarket located aE 739 Nostrand Avenue, Brooklyn,

New York, by Knapp Supermarket, Inc. during the period June L,

L972 through January 28, L974.

III .  Whether the Sales Tax Bureau correctly determined the

amount of tax in connection with a prior bulk sa1e, pursuant to

which Knapp Supermarket, Inc. acquired title to the supermarket

Iocated at 739 Nostrand Avenue, Brooklyn, New York.

F INDINGS J)F FACT

l. Knapp Supermarket, Inc. purehased a supermarket located

at 739 Nostrand Avenue, Brooklyn, New York, oD or about March 31,

L972 .

2. Knapp Supermarket, IDC., as Seller, and Abdel Rahim

Doleh, BS Buyer, entered into an agreement dated November 27,

L973, pursuant to which the seLler agreed to seLl and the buyer

agreed to purchase the supermarket located at 739 Nostrand Avenue,

Brooklyn,  NewYork,  for  the sum of  $75,000.00,  p lus a sum equal  to

the value of the inventory of merchandise.
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3. Paragraph No. I of the agreement provided, in part,

that said agreement included al l  the chattels and merchandise

contained in the premises located at 739 Nostrand Avenue, Brooklyn,

Ner/ York. A list of the chattels wa6 annexed to the agreement.

4. Paragraph No. 4 of the agreement provided that "The

parties agree that the value of the fixtures hereby sold is

$10,000.00,  and the purchaser  agrees to  pay the N.Y.  State Sales

tax on eaid surn at tirne of closing, and further agrees to keep

the Seller safe and harmless from and of the payment of any New

York State Sales Tax on the fixtures and equipment contracted to

be sold hereby. "

5. The agreement provided, in part, in paragraph 13 thereof,

that ". .  . the Buyer, i f  an individual, shalI have the right to

assign this contract to a corporation. , "

6. The closing of title took place on or about January 28,

L914 trlz and between Knapp supermarket, Inc. as Seller and 739

r'ood Corp. as Buyer.

7. Applicant, 739 Food Corp. furnished a "Notif ication of

Sale, Transfer Or Assignment In Bulk" (ST-274'), dated February J.,

L974, to the New York Sales fax Bureau-Field Coordination Unit,

ind icat ing that  "Ft le  s tore was so ld for  the sum of  $ f01 ,062.52

out of which $26,062.52 represented the value of the merchandise
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inventory; the sum of $10,000.00 represented the value of the

fixtures and the balance represented the value of the leasehold.

The notice was accoqpanied by a check for $700.00 representing

the salee tax due on the value of the fixtures.

8. On January 30, L975, the Sales Tax Bureau issued a

Notice and Demand for Palrment of Sales and Use ?axes Due against

739 Food Corp. stat ing:

"The following taxes are determined to be due from
Knapp Supermarket, Inc., and represents your Lia-
bi l i ty, &s purchaser, in accordance with section
I14L(c)  o f  the Sales Tax Law

Value of Property fransf,erred
Tax Rate
Tax Due
Less: Tax Previously paid
Balance Tax Due
Penalty and Interest
Total Now Due

$50,000 .00
,7%

$ 3 ,500 .00
_  790 ,00

$  2 ,800 .0o
700 .00

s 3 ,500.00"

9. Prior to the issuance of the Notice and Demand for Pay-

ment of Sales and Use Taxes Due, the Sales Eax Bureau issued a

Notice of Determination and Demand for Payment of SaLes and Use

Taxes Due dated December 16, Lg74 against Knapp Supermarket,

Inc. ,  as wel l  as to  Stanley Kapinsky (s ic) ,  Ind iv idual ly  and

as Off icer of Knapp Supermarket, Inc., stati-ng:
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"As a resul,t of an audit, the following taxes are
determined to be due in accordance with the provisions
of  sect ions 1138 and 1131 (1)  and 1133 of  the Sales
Tax Law.

Seriod .nn{ea lax gqp Pepalty. a Interest Total Due
8 /3L /72  $6 ,L46 .62  91 ,905 .45  $8 ,052 .07

LLBA/72  L ,283  . 67  3s9 .43  ,  1 ,  643 .  10
2 /2e /73  t , 7O l - .22  425 .3L  2 ,L25 .53
5 /3L /73  2 ,184 .LL  480 .50  2 ,664 .6L
8 /3L /73  2 ,278 .95  433 .00  2 ,7LL .95

LL /30 /73  2 ,5L2 .84  703 .60  3 ,2L6 .44
L /28 /7  4  476  .9L  LA4  .92  s8 l .  83

Bu Ik  SaLe  2 ,800 .00  616 .00  3 ,415 .00
To ta l s  $19 ,384 .32  $5 ,028 .2L  $24 ,4L2 .53 "

10.  (a)  The sum of  $6,L46.62,  represent ing tax due for  the

period ended 8/3L/72r &s set forth in Finding of Eact "9," above,

includes the amount of $5,701.14 which is claimed by the Sales

Tax Bureau to be the bulk sales tax deficiency irr connection with

the bulk sale, pursuant to which Knapp Supermarket, Inc. acquired

title to the supermarket in question on or about March 31, L972.

(b)  The sum of  $2r8OO.0O referred to  as "BuLk Sale"  in

Finding of Fact "9," above, is the amount claimed by the Sales Tax

Bureau to be the balance of the tax payable by 739 Food CorP, in

connection with its purchase of the supermarket from Knapp Super-

market ,  Inc. ,  as set  for th  in  F ind ing of  Fact  "8r  "  above.

11. lflre busi.ness conducted by Knapp Supermarket, Inc. and

sold to 739 Food Corp. was that of a supermarket engaged in the

sale at  re ta i l  o f  grocer ies,  meats,  and produce.
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L2. The supermarket purchased by lhapp Supermarket, Inc.

on or about March 31, 1972 was ov,rned and operated by it unti-],

i ts sale to 739 Food Corp. on or about January 28, L974.

13. (a) ftre books and records of Knapp Supermarket, Ine.

stated the value of the frrrniture and fixtures which it obtained

at the time of its acquisition of the supermarket business to be

$L06,444.80. Said books and records further stated that the

accurnulated depreciation of said furniture and fixtures at the

t ime of  sa le to  739 Food corp.  was $18,864.19,  g iv ing a f ina l

book va lue of  furn i ture and f ix tures of  $87,580.61.

(b) The income tax returns of l(napp Supermarket, Inc.

were predicated on and reflected the same valuations and deprecia-

tion of furniture and fixtures contained in the supermarket, 8s

were set forth in i ts books and records.

14. The furniture and fixtures were viewed by an auditor

on behalf of the Sales Tax Bureau after notice was given of the

bulk sale by Knapp Supermarket, Inc. to 739 Food Corp. and, in

the opinion of the auditor, the fair market value was $5O,OOO.OO,

which is hereby found to be the fair market value at the time of

the bulk sa1e.

L5. After receipt of the notice of the bulk sale by Knapp

$upermarket, Inc. to 739 Food Corp., an audit was made of the

relevant records of Knapp Supermarket, Inc. by an auditor of the
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Sales Tax Bureau. Based on his examination of purchases made by

Knapp Supermarket, Inc. during a test period, namely the months

of January and June of L973, the auditor determined that taxable

purchases constituted L8.03 percent of total purchases. This

percentage was then applied to gross sales per income tax returns

to determine audited taxabl-e sales of $360,692.OO. Audited taxable

sales,  Less taxabLe sales repor ted of  $203,79L.OO, resul ted in

addit ional taxable sales of $156,9O1.OO and addit ional taxes due

o f  $10 ,883 .18 .

16. A,pplicant ibapp Supermarket, Inc. presented docunentation

indicating that 27.37 percent of "grocery purchases" (total pur-

chases less meat and produce purchases) were taxable purchases

during the test period. This percentage was applied to total

"grocery sales" (total sales less meat and produce sales) for the

audi t  per iod of  $1,220,7O2.3g,  in  order  to  determine taxable sa les

of $334,LA6.24. Sales tax due at the rate of seven percent on

taxable sa].es of $ 334, 106 . 24 was $23 , 387 .44 . iarapp Supermarket ,

Inc.  had paid saLes tax of  $14,365.3O for  the audi t  per iod,  leav ing

an unpaid balance of $9,022.14 in sales tax on taxable i tems of

"grocery sales. " fhis amount constitutes the additional taxes

due as of the date of the bulk sale by f.napp Supermarket, Inc.

to 739 Food Corp., based upon the operations of the supermarket

business by l(napp Supermarket, Inc. during the audit period.
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coNclqsroNs oF r,Aw

A. That applicants have fai led to sustain the burden of

proof required of them to shovr that the fair market value of

the furniture and fixtures contained in the superdrarket located

at 739 Nostrand Avenue, Brooklyn, Nevt York, €lt the time of the

bulk sale by Knapp Supermarket, Inc. Xo 739 Food Corp. \das less

than  $50 ,000 .00 .

In this connection, the value of the furniture and f ix-

tures in the books and records of Knapp Supermarket, fnc. was

stated to have been $106,444.80 at the t ime of their acquisit ion

by Xnapp Supermarket, Inc. on or about March 31, L972; that

accumulated depreciation-at the t ime of the bulk sale to 739 Food

Corp. on or about January 28, 1974 was 918,864.19, thereby giving

a f ina l  book va lue of  furn i ture and f ix tures of  $87,580.61.  Ehe

income tax returns filed by Knapp supermarket' rnc' were subrnitted

on that  bas is-

B. That the unpaid balance of sales tax in relation to the

bulk sale of the supermarket to Knapp Supermarket, Inc. on or

about l larch 31, L972, legs than two years prior to i ts bulk sale

of  the supermarket  to  739 Food Corp. ,  ! {as $5,701.14.  That

applicants fai led to establish that the balance of the purchase
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p r i ce  o f  $101 ,A62 .52  (amoun t ing  to  $65 ,000 .00 )  rep resen ted  the

value of the leasehold, as al leged in the Notif icatioh of SaIe,

Transfer or Assignment in gulk dated February 1, Lg74.

C. lFhat Knapp Supermarket, Inc. has sustained the burden

of proof required to shcnr that for the period during which it

owned and operated the supermarket (namely, from Marctr 31, L972

to January 28, L974), the taxable "grocery sales" constituted

27.37 percent  o f  to ta l  "grocery sa les"  dur ing sa id per iod.  That

the total sales tax deficiency of Knapp Supermarket, Inc. for the

per iod of  i ts  operat ion of  the supermarket  is  $9,022.14.

D. That Knapp Supermarket, Inc. fai led to sustain the burden

of proof required to show that the unpaid balance of the bulk sale

tax in connection with i ts acquisit ion of ownership of the afore-

said supetrmarket on or about lvlarch 31, L972 is less than $5,70L.14.

E -Tha tapp l i can t s ,Knappsupe rmarke t , r nc ' and739Food

Corp., aqted in good faith and, therefore, the penalty and interest

in excess of the minimr:sr statutory rate are cancelled-

F. lfhrat the application of Knapp Supermarket, Inc. is

granted to the extent indicated in Conclusions of Law ' |B'r and "D",

above; that the SaLes Tax Bureau is hereby directed to accordingly

modify the Notice of Determi.nation and Demand for Palment of Sales

and Use Taxes Due issued December 16, L974, and that, except as so

granted, the application is in al l  other respects denied.
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c. Efrat the application of 739 Food Corp. is granted to

the extent indicated in Conclusion of Law "D", above; that the

Sales Tax Bureau is hereby directed to accordingly modify the

Notice and Demand for Paymerrt of Sales and Use Taxes Due issued

January 30, L975, and that, except as so granted, the application

is  in  a l l  o ther  respects  denied.

DATED: Albany, New York
October  6,  1978

STATE TA)( COMMISSION

CC&IMISSIONER


