
STATE OF NB$I YORK
STATE TA)C COMMISSION

In the Matter of the Pet i t lon

o f

MARIA MELcoN d/b/a :

CHANGO SUPER MARKET (Purchaser)

For a Redetermlnat lon of a Def ic lency or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for rhe)glfif{$Period April le:
1969 throuqh November 30, I97O.

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (0s3'r86{DSD) MArr

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says Ehat

she ls an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l l th day of June , L9 76, she served the withln

Notice of Dscrixlgh (or Determinatlon) by EEroiDOtxB mail upon Maria Melcon d/b/a

Chango Super Market (ocnxEesfxtd*aexsf) Ehe petiEloner in the withtn

proceeding, bI encloslng a true copy thereof ln a securely sealed postpaid

nrapper addressed as fol lows: Maria Iv lelcon
dfb/a Chango Super Market
67-20 48th Avenue

and by deposrrins same enclosed T3?d;3"1"0'"i$"Jt.F3ffi' addressed wrapper ln a

(post office or offlclal deposltory) under the exclusi.ve care and custody of

the Unlted StaLes Post Off lce Department hr i thin the State of New York.

That deponent further says that the sa.id addressee ls the (gg*Xge$t*ldgg

:gf) petltloner heretn and that the address set forth on sald wre.pper ls the 1a8t

known addrees of the (mnr*gcr*s.:kl$e<nfufitle) petltioner.

Sworn to before me thle

l l th dqy of June ,  L976.
i )  , ,

)(' - / ;i.,-
( '

AD-1 .30  (L174)



STATE OF NEIJ YORK
STATE TN( COI.{MISSION

In the Ma.t ter of  the Pet i t lon
:

o f
MARIA MELcoN d/b/a :

CIIANGO SUPER I{ARKET (Purchaser)
:

For a Redetermlnat ion of a Def ic lency or
a Refund of Sales and Use :
Taxes under Art ic le(s) 28 & 29 of the
Tax Law for the YC*,D(*) Period April U
1969 throuoh Nove-mtrer 30. 197o -

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY (6ESDIFAD' MAIt

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says Ehat

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the l l th day of i lune , L9 76, she eerved the wlthln

Notice of >Decix&po< (or Determlnation) Uy (***q&f:tqd) mail upon Emil

Sanchez,  Esq. (representat ive of)  the pet l t loner in the withln

proceeding, by enclosing a true copy Ehereof in a eecurely sealed postpald

\prapper addressed as fol tows: Erni l  Sanchez, Esq.
11 Park Place
New York, New York 10007

and by deposlt lng same enclosed ln a postpald properly addressed wrapper ln a

(post office or offictal deposltory) under the exclustve care and custody of

the United States Post Off lce Department withln the State of New York.

That deponent further says that the sa. id addressee is the (representat ive

of) pet l t ioner heretn and that the address Bet forth on satd l t rapper ls the last

known addrese of the (repreaentat lve of the) pet l t loner.

Sworn

1Irh

to

dg

before me thls

of June , L976.

AD-1 .30  (L174 '



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 ]

Dl'llEDt Albany, lf.y.
Jtrn. 11, 1976

A D C R E S S  Y O U R  R E P L Y  T O

rEL EPHoli E: (5 | I )48+-!18{tl0*

l{arla il.loon
dtb/a Chango sulnr ulrk.t

r 67-20 48th Avrnur
Woodrldcr tr y fork

Drar utrt. l-loleonr

PLease take notice of the DETE_RIrtItrATItr- -
of  the State Tax Cornrn iss ion encLosed herewi th.

Please take further notice that pureuant to
Sect ion(s) l l3g S 1243 of the Tax Law, 8DY
proceeding in court to reviert an adverse deci-
sion must be comrnenced within { rcnthf
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed
will be referred to the

Enc.

Pet i t ioner 's Repre

Taxing Bureau's Representat ive:

rA -1 .12  ( r176)



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

MARrA MELCON dth/a
CHANGO SUPER MARKET (Purchaser)

for  Revis ion of  a  Determinat ion or  for
Refund of Sales and Use Taxes for the
Periods Apri l  L, L969 through November 30,
L970 .

Was the computation

Formoso dtb/a Chango Super

of  addi t ional -  sa les

Market made on the

DETERMIilIATION

tax due from Jose

bas is  o f  es t ima ted

Appl icant ,  Mar ia  Melcon dfb/a Chango Super  Market ,  67-2O

4gth Avenue, Woodside, New York, has f i led an application for revision

of  a  determinat ion or  for  a  refund of  sa les and use taxes under

Ar t ic les 28 and 29 of  the Tax Law for  the per iods Apr i l  L ,  L969

through November 30, L97O.

A formal hearing was held before Paul B. Coburn, Hearing

Off i .cer ,  d t  the of f ices of  the State Tax Commiss ion,  $do wor ld

Trade Center ,  New York,  New York,  on October  22,  L974,  dt  1 :15 P.M.

and was cont inued on December 16,  L974,  dt  1 :30 P.M.  gppl icant

appeared by Emil- Sanchez, Esq. The Income Tax Bureau appeared by

Sau I  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Ese .  o f  counse l ) .

ISSUE
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purchases for the periods Apri l  L, L969 through November 30' 1970,

pursuant  to  sect ion 1138 (a)  o f  the Tax Law a fa i r  and reasonable

assessmen t  o f  sa les  tax  l i ab i l i t y?

FII{DINGS OF FACT

1.  on December 3,  L97O, appl icant ,  Mar ia  Melcon,  entered

into a contract  for  the purchases in  bulk  of  a l - I  the business assets

of Chango Super Market located at 525 Amsterdam Avenue, New York,

New York, from Jose Formoso. She continued the business in the

same nameo

2.  On December 23,  I97O, the Sales Tax Bureau issued a not ice

of claim to purchaser (Sufl< Sal-es No. BSQ3947B) to appl- icant,

Mar ia  Melcon.

3.  On August  4 ,  1-97t . ,  a  bu lk  sa le audi t  repor t  was issued

by the Sales Tax Bureau assessing the sales tax due and owing from

Jose Formoso dfb/a Chango Super Market for the period Apri l  L, 1969

through November 30, L97O. The f indings of the report indicated

tha t  an  add i t i ona l  sa les  tax  o f  $6 ,781 .00  p lus  pena l t i es  and  i n te res t

of  $815.27 for  a  to ta l -  o f  $7,596.27 was due and owing over  and above

the sa les tax prev ious ly  repor ted and paid by Mr.  Fonnoso.  This

assessment  was computed in  the fo l lowing fashion.  The onJ-y records

available to the tax examiner hrere a general ledger and purchase

in ro  i ces  he ld  a t  t he  o f f i ces  o f  Azan  B ro the rs  &  Co . r  Mr .  Fo rmosors
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account ing f i rm.  f t  was d iscovered that  Mr.  Formoso had been in

business for  the months of  Apr i l -  and May,  1969.  Recorded purchases

amoun ted  to  $17 ,117 .7O.  A  c red i t  f o r  beg inn ing  i nven to ry  o f

$2 ,OOO.00  was  app l i ed ,  c rea t i ng  a  ne t  pu rchase  f i gu re  o f  $15 ,LL7 .00 .

A markup of  25% was appl ied to  the net  purchase f igure creat ing an

es t ima ted  sa les  f i gu re  o f  918 ,897 .12  fo r  Ap r i r  and  Ma l r  L969 .  An

analys is  of  purchases made for  the months of  August  and November,

1969,  was made to determine the sa les tax for  the per iod repor ted

by Mr. Formoso. A markup of 25% was then apptied to these purchases

resu l t i ng  i n  t o ta l  sa les  fo r  Augus t  and  November  o f  $31 ,199 .15 .

This amount was reduced by the gross sales reported per books for

the same months.  The d i f ference was then compared to  gross sa les

per  books resul t ing in  a percentage of  er ror  o f  unrepor ted sa les

of 256.44/". Gross sales reported and unreported were combined

y ie l d i ng  a  g ross  sa les  f i gu re  o f  $280 ,357 .O4 .

f t  was determined that  43.03% of  the gross sa les of  November

and Augnrst ,  L969,  l rere subject  to  sa les tax.  This  percentage was

appl ied to  the to ta l  est imated gross sa les for  the tax per iod in

ques t i on  resu r t i ng  i n  a  taxab re  sa res  amoun t  o f  g l -20 ,637 .63 .  Th i s

f igure was reduced by taxable sa l -es repor ted resul t ing in  addi t ional

taxab le  sa les  o f  $113  ,OL7 .63  f rom wh ich  add i t i ona l  t ax  p lus  pena l t i es

and  i n te res t  h re re  assessed .
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4 .  On  Febmary  22 ,  1971 ,  a  No t i ce  o f  De te rm ina t i on  and

demand  fo r  paymen t  o f  sa les  and  use  taxes  due  (No t i ce  No .  90303658)

was issued by the Sa1es Tax Bureau to Jose Formoso d/b/a Chango

Super  Market  as se l ler  and to  appl icant ,  Mar ia  Melcon,  as purchaser ,

demanding the palment  of  addi t ional  tax,  penal t ies and in terest

amoun t i ng  t o  $7 ,596 .27 .

EONCLUSIONS OF I'AW

A. That  the computat ion of  addi t ional  sa les tax due f rom

Jose Formoso d/b/a Chango Super Market for the period apri l  1,

Lg6g through November 30,  L97O, based on est imated taxable sa les

for  the per iod was fa i r  and reasonable.  Where inadequate recordat ion

exis ts  to  ind ieate the actual  nature and extent  o f  taxable bus iness

t ransact ions,  the tax may be computed on the basis  of  external

ind ices such as purchases,  The sampl-e test ing per iod was of  ample

length to  render  a reasonably  accurate est imate of  gross sa les

for  the ent i re  per iod.  The 25% markup of  recorded purchases was

a fa i r  and reasonable method of  est imat ing gross sa les f rom purchases.

The determinat ion of  a  percentage f igure for  unrepor ted sa les to

repor ted sa les and the computat ion of  taxable sa les were s imi lar ly

done by fa i r  methods.  Where a taxpayer  has fa i led to  keep adequate

records,  the Sales Tax Bureau may employ methods reasonably  ca lcu lated

to  re f l ec t  t he  taxes  i nc lud ing  the  use  o f  samp le r  me thods .  A  tes t

check  o f  t axpaye r ! s  t ransac t i ons  w i l l -  be  he ld  va l i d  i f  i t  i s  f a i r l y
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and reasonably  ca lcu lated to  approx imate the taxpayerrs  actual

l i ab i l i t y .  Abso lu te  p rec i s ion  i n  t h i s  respec t  i s  no t  necessa ry .

B. That applicant, Maria Melcon d/b/a Chango Super Market,

as a bulk  sa le purchaser  is  l iabIe for  unpaid sa les tax due f rom

Jose Formoso dtb/a Chango Super  Market ,  the bulk  sa le se l ler . for

the per iod f rom Apr i l  I ,  1969 through November 30,  L970,  in  accordance

wi th the meaning and in tent  o f  sect ion 1141 (c)  o f  the Tax Law.

C. That the application of Maria Melcon d/b/a Chango Super

Marke t  i s  i n  a l l  r espec ts  den ied .

DATED: Albany, New York
June  J  l ,  1976

STATE TAX COMMTSSION

COMMISSIONER


