
STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

J. MARTINEC PACKING CO.

For a Redeterminat ion of a Def ic iency or
a Revlsion of a Determlnat lon or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the WottxXnx Perlod {o}

June 1 ,  1968 to  Februarv  28 ,  1971.

State of New York
County of Albany

AFFIDAVIT OF MAILING

Cather ine  Stee le , belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Fl.nance, ovetr 18 years of

age, and that on the 4th day of October , L9 7q she serrred the wlthin

Notice of Determination by Setx**lsl) mall upon J. Martinec Packing Co.

fsDm*xf,a[dxxxad) the petitioner ln the wlthln proceedlng,

by enclosing a true copy thereof Ln a securely sealed postpal.d wrapper addresaed

as fol tows: J.  Mart inec Packing Co.
4L9 Sacandaga Road
Scot ia ,  New York  L23O2

and by deposit ing same enclosed in a postpald properLy addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Uni-Eed States Postat Servlce wlthin the State of New York.

Tha't- deponent further saye that the said addreasee Is the (regrmOCtre

:q*xi&e) petitloner herein and that the address set forth on eaid nrapper ls the

last known address of the (resctmibdireoofxtbe) petitloner.

Sworn to before me this

ALh day of October ,  L976.
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STATE OF NEI.I YORK
STATE TAX COMMISSION

In the Matter of the Pet i t lon

o f

J. IUARTINEC PACKING CO.
For a Redeterminat ion of a Def ic iency or
a Revision of a Determlnat ion or a Refund
o f  S a 1 e s  &  U s e
Taxes under  Ar t i c le (s )  28  a  29  o f  the
Tax Law rfor the:#sx(s}<or Period (x)
J u n e  1 -  1 9 6 8  t o  F e b r u a r v  2 A -  I 9 7 I -

by encloslng a

as  fo l lo l rs :

AFFIDAVIT OF II{AILING

State of New York
County of Albany

Cather ine  Stee le , belng dul-y sworn, depoeee and says that

she is an enployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 4th day of October ,  L976, she gerved the wlEhln

Notice of Determination by 6c*xtd6dx*) mail upon Kenneth Gibbons, Esg.

(representative of) the petltloner ln the within proceedlng,

true copy thereof in a securely sealed postpal.d wrapper addresged

Kenneth Gibbons, Esq.
Gibbons and Burke
l0I Mohawk Avenue
Scot ia ,  New York  I23O2

and by deposlting same enclosed tn a poetpaid properLy addreseed wrapper In a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States PostaL Servlce within the State of New York.

That deponent further says Ehat the aaid addreaaee ls the (representative

of the) petitioner herel.n and that the address set forth on said ltrapper is the

last known address of the (representat ive of the) petLt ioner.

Sworn to before me this

4Lh day of October ,  L976.

r^-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK
DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

OEt&u 4, 1976

AOORESS YOUR REPLY  TO

TELEpHoNE: (sts) l l t?;t8l0

r
J. tfsrtlnac nrcdctng Co.
419 Saoendagr nnd
ScocLr, fc Tor* lztOz

Oortlfirr
PLease take not ice of  the
of  the State Tax Conuniss ion

Drtsulne"lon
encLosed herers i th .

Please take further notice that pursuant to
Section(s) 1138 f le{3 of the Tax Law, any
proceeding in court to review an adverse deci-

sion must be comrnenced within 4 gg6tlf1

f rom the date of  th is  not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decis ion or  concerning any other  nat ter  re lat ive
hereto rnay be addressed to the undersigned. They

will be referred to the proper party for repl-y.

Enc.

cc :  PetL t ioner rs

9u[r.avltot of strll
Clalr Ecut.rrgt

Representat ive:

Taxing Bureauts Representat ive:

TA-1,L2 (L/76)



STIITE OF NETd YORK

STAIE TAX CCD4MISSION

In the lfatter of the Applicarion

of

J. MARTINEC PAGGI{G CO.

for Revision of a Determination or for
Refirrd of Sales and Use Ta:<es r.rrder
Articles 28 nd 29 of the Tax Law for the
Period Jr-rne 1, 1968 to February 28, L97L.

DETERMINATION

Applicant, J. L'lartinec Padcing Co., 419 Sacaedaga Road, Scotia, Nenr

York L2302, has filed m application for revisicn of a determination or

for refi.rrd of sales and use ta:€s r-mder Articles 28 md 29 of the Tax La,t for

the period Jtnre 1, 1968 to Febrtrary 28, L97L. (t{otice No. 90,003,312).

A srnall clains hearing was held cm Jure L5, 1976, at 9:15 A.M., at the

offices of the State Tax Conmission, Roorn 107, Bldlding ll9, State Canpus,

Albary, New York, before Harcy Huebsch, Hearing Officer. Ihe applicart,

Joseph }4artinec, appeared with his representative, Kerrreth Gibbcms, Esq.

Ttre Sales Tac Br,reau appeared by Peter CYotty, Esq., (Solcnrcn Sies, Esq. of

counsel).

ISSI]ES

There are three issues to be determined.

I. Are corn:gated cartons, prrchased in a 4% area and sribsequently

used in higfrer ta>dng juisdictions, subject to use tax inposed by the higfer

jurisdictional areas?

II. Is the prctr,ase of sawd-rst, vatri-ch is burned in order to create

snpke to flavor processed reat, exerpt ftcm sales and trse tax?

III. Is the pr-rchase of ice, r:sed in the enrnrlsificaticrr of processed

rreat, exenpt from sales and r:se tax?
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FIMINGS OF FACf,

1. Applicant, J. llartinec Packing Co., is a processor of neat and

neat by-products. The plant is located in Schenectady Cor:nty. Ttre neat prodrrcts

are delivered in refiigerated trucks to retailers in Schenectady and adjoining

cornties. At the plant, a qlxntity of neat products are put into cartc'ns #rich

are put into the truck. The driver solicits orders from retailers and takes

the neat products from the carcons and delivers thsn by hand to the retail-er.

Ipon retuurrring to the plant, the carLons are examined to deter:nrine if they can

be used again. If noL, they are discarded.

2. Sarwdust is r:sed in the processing of neat prodrrcts. Dary hardvrood

savvdust is put in the hopper of a snpke generator and ignited. It snDlders

and prodrrces srDke vfiich is blo,vn into the snrckehou.se r,*rere the neat prodrcts

are hr-mg. TLre neat products absorb the srnoke vilrich produces a flarpr vfiicft

greatly adds to tlre salability of the prodrrct.

3. h processed neat products, a Lff/, water content is alloed by

Federal regulation. I:r sorre rreat prodrcts ttre water is mb<ed in a brine

solution and injected into the neat. !{Lrere a rreat ernrlsion is required, ice

nust be used instead of water. The ice rnaintains a lourer tenperatun:e in the

neat vilrile it is srnrlsified by the rapid cutting action of lcrirres. If water is

rrsed instead of ice, the lsrirzes r,uould heat r-p and bra'n the neat carsing

deterioration of the prodrct. Tlre ice nelts in this process and becones a

part of the finished prodrrcL within the l0f/. Federal requirernent.

CONCLUSIONS OF IAW

A. That tlre tax is inposed at both state and locality rates r:nder

sections 1110 and 1210 of ttre Ta< I-arnr. To ttre e><tent that the ccnpany

engaged in business in locations other than vfiere ttre plart is located, the

applicant, J. Martinec Packing Co., is a vendor for pr-qposes of the local
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rates autl:Iorized by ArticLe 29. As srrch, J. I4arEinec Padcing Co. is liable

for tax at the locality rate on its r:se of equipnrent and sr.rpplies in

connection r,trith the conducting of srrch br:siness. The caltons are, tterefore,

to be ta:<ed at the rate of the locality vilrerein they are used.

B. That determination of the apr-rrt of sales and use tax due cn tlre

cartons was coffectly ascertained by the Sales Tax Btreau by acceptable audit

procedr:re r:nder section LL42 of the Tax Larr.

C. that ttre savsdr:st was consurEd and re&rced to ashes and no part of

tlre ashes becare a cofiponslt part of the neat within the nearing and intent of

section f101(b) (4) of the Tax Laqi. Tlre sarnzdr:st is a sqply item r-:.sed in

connecticrr with the snpke naking rnachine and as such is specifically denied

oceuption from tax r-mder section f115(a) (L2) of the Tax Lar,,r.

D. That the ice was r.:sed to prevent the heati:rg of ttre knirzes of ttre

ernrlsifier rnactrine to tlre point of burning the neat. The ice is therefore a

supply itern r:sed in cornrection r^rith rnachinery and specifically denied exerrytion

from tax urder section 1115(a) (L2) of the Sales and Use Ta< Iarar.

E. TLrat the application of J. I4artinec Padcing Co. is den:Led and the

Notice of Deterrnination is sr:stained.

DAIED: Albany, New York
October  4,  L976

h"U-"l?*v-^,--
@}4',IISSIONM.


