
STATE OF NEW YORK
STATE TAX COMMISSION

In  the l " la t ter  of  the Pet i t ion

o f
MANDBLL & CORSTNI,  rNC. &

PAUL MANDBLL, Individually
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
o f  Sa les  and  Use
Taxes under  Ar t ic le(s)  ZB A Zg of  the
Tax Law for the f***(s) or Period (1)

? / I / 70  t o  2 /28 /7 \  -

AFFIDAVIT OF I',IAILING

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age,  and tha t  on  the  fQth  day  o f  September  ,  L976,  she ser l r red  the  w l th ln

Not ice of  Determinat ion

(f1qffltt*+iyixSfi the petitioner in the within proceeding,

t rue copy thereof  in  a securely  sealed postpaLd wrapper addressed

Mande l l  &  Cors in i ,  I nc .
Paul  Mandel - l - ,  Ind i .v idual ly
Blo rh i rd  Avenue
New York,  New York

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Post,al  Servlce within the State of New York.

That deponent further says that the said addreasee ls the (reef*Sp6gpf,ie(

pf,rulne* petitioner herein and that the address set forth on said nrapper is the

last knowrr address of the (Aeprpnqqf1e*Xy9(pfxflt1e) petltloner.

Ind iv idual ly

by enclos lng a

a s  f o l l o w s :

Sworn

1 0 t h

before me th ls

o f  Sep tember

by 6sgkurrr*) mail upon il3lt"ill"5"li:"t"t' 
rnc' &

Eo

d a yr\
l , '

Le  T6

rA-3 (2/76)
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STATE OF NEW YORK
STATE TAx COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
MANDELT, & CORSrNr, INC. &

PAUL MANDELL, fndivi_dual1y
For a Redeterminat ion of a Def ic iency or
a Revtsion of a Determinat ion or a Refund
o f  S a l e s  a n d  U s e
Taxes under  Ar t i c l -e (s )  28  & Zg o f  the
Tax Law for the X*A€(tr) or Peribd(1)
3/\/7 o to z '28 '7 4 .

State of New York
County of Albany

AFFIDAVIT OF MAILING

Donna scranton ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and thaE on the  lg thday  o f  Septembe*  L976,  she served the  w i th in

Notice of Determinat ion by **XXI#X*> mai l  upon Paul J.

Henry, Esq. (representat ive of)  rhe pet i t ioner ln the within proceedlng,

by encloslng a true copy thereof in a securely sealed postpaid wrapper addreseed

a s  f o l l o w s :  P a u l -  J .  H e n r y ,  E s q .
Breed,  Abbot t  &  Morgan
One Chase Manhat ten  p laza
N e w  y o r k ,  N e w  y o r k  1 0 0 0 5

and by deposlt ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United St,ates Postal  Servtce within the State of New York.

That deponent further says that the said addresaee is the (representat ive

of the) pet i t ioner herein and that the address set forth on said ! i l rapper is the

last known address of the (representat ive of the) pet i t loner.

Sworn

1 0 t h

to

d a y

before me th ls

o f  Sep tember

rA-3 (2176)

,  L976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Septcnbcn 10, LgT6

A O O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: (srs)  457-385i0

r i{andell & Corelnl, Ino.
Paul $landcll, Indlvtdually
850 Thtrd Avcnue
I'lew Yonk, Har York

O$NTI,EI.IEN:

PLease take notice of the DETERHfNATION
of the State Tax Conrnission enclosed herewith.

PLease take further notice that pursuant to
Sect ion(s) 1138 & 1e50 of the Tax Law, any
proceeding in court to revielr an adverse deci-
sion must be cornrnenced within 4 mOnthg
from the date of this not ice.

Inquiries concerning the computation of
due or refund allorved in accordance with
decis ion or  concerning anv other rnatter
hereto rnay be addressed to the undeyfi
will be referred to the proper pa

Enc.

cc :  Pet i t ioner 's

tax
this

relative
They
v-

NO TAX
OFFTCER

Representat ive:

TaxLng Bureauts Representat ive :

rA -1 .  12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

MANDELL & CORSINI,  INC.
and

PAUL MANDELL, Individual ly

for a Hearing to Review a Determinat ion
of Taxes Due, or Denying a Refund of,
Sa les  and Use Taxes  under  Ar t i c les  28
and 29 of the Tax Law for the Period
M a r c h  L ,  I 9 7 O  t o  F e b r u a r y  2 8 ,  L 9 7 4 .

DETERMINATION

Mandel l  & Cors in i ,  Inc.  and Paul  Mandel l ,  ind iv idual ly ,  850

Third Avenue, New York, New York, f i led an application under

sect ions l13B and 1250 of  the Tax Law for  a  hear ing to  rev iew a

determinat ion of  sa les taxes due under  Ar t ic les 28 and 29 of  the

Tax Law for  the per iod March L,  L97O to February 28,  L974.  Said

determinat ion was asser ted by not ice on September L3,  L974 under

consent extending the l imitation period and is in the amount of

$L2 ,5O7 .19  p l us  pena l t y  and  i n te res t  o f  $3 ,830 .32  f o r  a  t o ta l  o f

$ I6 ,  337 .  51 .

A hear ing  was du ly  he ld  on  March  10 ,  L976 a t  the  o f f i ces  o f

the State Tax Commission, Two World Trade Center,  New York City,

be fore  N ige l  G.  wr igh t ,  Hear ing  Of f i cer .  The app l ican t  was
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represented by Paul J. Henry, Ese. of Breed, Abbott & Morgan.

The Sales Tax Bureau was represented by Peter  Crot ty ,  Esq. ,

appear ing by Alexander  Weiss,  Esq.  The record of  sa id hear ing

has been duly  examined and considered.

ISSUE

The issue in this case is whether the applicant

ing heat  or  a  heat ing serv ice and whether  such would

to tax under  sect ion I f  05 (b)  o f  the Tax Law.

FINDINGS OF FACT

was furnish-

be subject

I .  App l i can t ,  Mande l l  &  Cors in i ,  I nc . ,  has  i t s  p r i nc ipa l

p lace of  bus iness at  850 Thi rd Avenue,  New York,  New York.

2.  Appl icant  is  a  mechanica l  contractor .  I ts  bus iness is

to  insta l l  heat ing,  vent i la t ing and a i r  condi t ion ing systems in

hospi ta ls ,  schools ,  o f f ice bui ld ings and other  bu i ld ings which

are in the process of being newly constructed. iviany of these

bui ld ings are bui l t  for  governmenta l  and char i tab le organizat ions

whictr would be exempt from sales and use taxes.

3 .  Pa r t  o f  app l i can t r s  du t i es ,  a f te r  hea t i ng  duc ts  a re

insta l led and before a cer t i f icate of  occupancy has been issued

for the building, is to furnish a watchman when necessary to

ensure the continued operation of the heating system. This must

be done when the f inishing trades are in the building using
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indoor materials which are not intended to withstand temperatures

below f i f ty degrees. The watchmen would be furnj-shed on each

si te  accord ing to  the construct ion s tage of  the bui ld ing and the

outs ide temperature.  The persons h i red as watchmen are genera l ly ,

under union rules, older men who are former steamfitters but who

cannot or do not wish to do the physical labor required of a

steamf i t ter .  They are paid at  a  rate twenty- four  percent  less

than the rate for  a  s teamf i t ter .

4. The applicant bi l led for ttre watchmen on the basis of

hour ly  gross wage,  inc lud ing amounts for  wi thheld taxes,  p lus

usually ten or f i f teen percent for overhead. and profi t .  fhese

bi l l ings were separate f rom any b i l l ings for  serv ices under  the

appl icantrs  contract  for  the bui ld ing job.  fhese b i l l ings were

shown on appl icant 's  books as " temporary heat ih9" .

5.  Appl icant  purchases no fue l  for  use on construct ion

s i t es .

6. The determination under review is based upon a test of

appl icantrs  books for  a  shor t  per iod and a pro ject ion f rom the

resul ts  of  that  test  over  the whole audi t  per iod.  Appl icant  has

now produced exact f igures for the receipts here in question.

These  t o ta l  $112 ,334 .53 .
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CONCLUSIONS OF LAW

A. That  appl icant  is  not  subject  to  tax.  Appl icant  furn ishes

no heat  or  heat ing serv ice of  any k ind.  The receipts  here in  issue

are not  subject  to  sa les tax under  sect ion 1105 (b)  o f  the Tax Law.

B. That the determination under review is erroneous in i ts

ent i re ty  and is  cancel led.

DATED: Albany, New York
S e p t e m b e r  1 0 ,  f 9 T 6

Vlu-qE-, lr*^""---
COMMISSIONER

COMMTSSION

COMMISSIONER


