
STATE OF NE}J YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f

MORRISON MILWAY SUPPLY CORP.

For a Redeterminat ion of a Def ic iency or
a Revision of a Determinat ion or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the )tg€fi&* or Period (s)

P , / ' l  / 6 \  r h r o r g h  ^  
/ ^ 8 / 6 9

State of New York
County of

AFFIDAVIT OF MAILING

Carmen M. MottOlese being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the /Jg$ay of June ,  19 76, she served the within

Notice of Determination by 6cnxt66ix*) mail upon Morrison Railway

Supply Corp. {<t9Efff€eg*fciiV**f) the petitioner ln the within proceeding,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fol lows: Morr ison Rai lway Supply Corp.
10 Lafayette Square
Buffalo, New York

and  by  depos i t i ng  same  enc losed  i n  a  pos tpa id  p rope r l y  add ressed  wrappe r  l n  a

(pos t  o f f i ce  o r  o f f i c i a l  depos i t o r y )  unde r  t he  exc lus i ve  ca re  and  cus tody  o f

t he  Un i ted  S ta tes  Pos ta l  Se rv i ce  w i t h in  t he  S ta te  o f  New York .

That deponent further says that the said addressee is the 6ngAm*1!af*

*fuFhp petit ioner herein and that the address set forth on sald l i l raPPer is the

last known address of the 6f*efCgen**!ciqpx***) Petitloner.

Sworn to before me this

25th day of June ,  L976

rA-3 (2/76)



STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y ,  1 2 2 2 7

Jnne 25, L976

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: ts r eftJ=$!$J(}-

STATE TAX COMMISSION

r Morriaon Rallway Supply Cor?.
10 Lafayatte Sguare
Buffalo, New York

GentLerrnn:

Please take notice of the DETBRI{II|I\TIoN
of the State Tax Conrnission enclosed herewith.

PLease take fur ther  not ice that  Pursuant  to

Sect ion(s) 1138 & 1250 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be cormnenced within4 mnths
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund alloroed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the undersigned. TheywiLL be referred to the rt"r*ffim

Enc.

c c :

Taxing Bureauts Representat ive:

/ Su{ervf,slng Tax
/ IlearLng Offlcer

rA -1 .12  (L176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

O I

MCRRISON RAILWAY SUPPLY CORP.

for a Revision of a Determination or for
Refund of  Sales and Use Taxes under
Articles 2 B and 29 of. the Tax Law for
the Per iod August  1 ,  1965 through
Feb rua ry  28 ,  I 969 .

DETERMINATION

Appl icant ,  Morr ison Rai lway Suppty Corp. ,  10 Lafayet te  Square,

Buffalo, New York, applied for a revision of a determination or for

refund of  sa les and use taxes underAr t ic les 2B and 29 of .  the Tax Law

fo r  t he  pe r iod  Augus t  l ,  1965  th rough  Februa ry  28 ,  1969 .  ( f i l e  mo .  f  6 -0560180)  .

A formal hearing was held at the off ices of the State Tax Commission,

Buf fa lo ,  New York,  on February B,  L973,  before L.  Rober t  Le isner ,  Hear ing

Off icer .  The taxpayer  appeared by E.  B.  Hel ler ,  taxpa.yer 's  v ice pres ident .

The Sales Tax Bureau appeared by SauI  Heckelman,  Esq.  (Francis  X.  BoyIan,

Esq .  ,  o f  counse l ) .

ISSUE

Is the vendor l iable for interest incurred due to late payment of sales

tax when purchaser presented vendor with a purported exemption cert i f icate?
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FINDINGS OF FACT

I .  The taxpayer ,  Morr ison Rai lway Supply  Corp.  ,  t imely  f i led

New York State sa les and use tax returns for  the per iod August  I ,  1965

through February 2 B,  I9  69 .

2 .  A Not ice of  Determinat ion of  sa les and use taxes inc lud ing

interest computed at six percent per annum and penalt ies thereon for the

per iod  Augus t  I ,  I 965  th rough  Februa ry  28 ,  L969 ,  was  i ssued  on  January  5 ,

I970 ,  aga ins t  Mor r i son  Ra i lway  Supp ly  Corp . ,  under  No t i ce  No .  90 ,741  ,22L .

3.  The appl icant ,  Morr ison Rai lway Supply  Corporat ion,  se l ls

ra i l road cars and per forms remedia l  maintenance on the equipment  i t  se l ls .

During the period in question, the applicant performed such maintenance for

E.  I .  Dupont  DeNemours & Company (Dupont)  o f  Wi lmington,  Delaware,

which made taxable purchases of materials from the applicant in the course

of  these repai rs .  The appl icant  d id  not  co l lect  any tax s ince Dupont  presented

it a purported exemption cerl i f icate.

4. On audit,  the applicant was informed that the Dupont cert i f icate

was not val id for the purpose of exempting Dupont from payment of tax on the

t ransact ions in  quest ion.

5. The applicant paid the tax and interest due. Dupont thereafter

re imbursed the appl icant  for  the tax paid but  fa i led to  pay any of  the $890.00

in interest computed on the tax due.
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CONCLUSIONS OF LAW

A. That ,  the appl icant ,  Morr ison Rai lway Supply  Corporat ion,

was l iable for interest due on late tax payment and was properly required

to pay such in terest .  The appl icant  was a vendor  of  tangib le personal

proper ty  and was requi red to  co l lect  sa les tax.  By v i r tue of  sect ion l I33

of the Tax Law, persons required to col lect tax are personaily l iable for

the tax imposed.  Sect ion 1I45(a)  of  the Tax Law imposes penal t ies and

interest on any person fai l ing to pay or pay over any tax to the Tax

Commission within the period required by law. Under the law in effect

pr ior  to  September I ,  1973,  the Tax Commiss ion may not  remi t  in terest

imposed at the rate of six percent per year upon delinquent taxes.

B.  That ,  the pet i t ion is  denied.

DATED: Aibany, New York

June  25 ,  L976

ESIDENT

I

gpare

' L t L

MMISSIONER

COMMISSiONER


