
STATE OF NEW YORK

STATE TAX COMI,IISSION

In  the  Mat te r  o f  the  App l ica t ion

o f

a

MORRIS WITTENBERG,
d/b/a MORRIS TOYLAND

DETERMINATION

for  Revis ion of  a  Determinat ion or  for  :
Refund of  Sales or  Use Taxes Due under
Ar t ic les 28 and 29 of  the Tax Law for  :
the Per iods August  1 ,  1965 through
Augus t  31 ,  L967 .  :

Morr is  Wi t tenberg ,  d /b /a  Mor r is  Toy land,  LB96 Th i rd  Avenue,

N e w  Y o r k ,  N e w  Y o r k ,  f i l e d ' a n  a p p l i c a t i o n  u n d e r  s e c t i o n s  1 l 3 B  a n d

I25O o f  the  Tax  Law fo r  a  hear inq  to  rev iew a  de terminat ion  o f

sa les  taxes  due under  Ar t i c les  28  and 29  o f  the  Tax  Law fo r  the

per iods  August  l ,  1965 th rough August  31 ,  L967

sa id  de te rm ina t i on  was  asse r ted  by  No t i ce  No .  90 ,753 ,979

issued  Februa ry  5 ,  1968 ,  and  i s  i n  t he  amoun t  o f  g7 ,Lo3 .77  p lus

i n te res t  and  pena l t y  o f  g r , 29J - . . 37  f o r  a  t o ta l  o f  g8 ,397 .14 .

A  hea r ing  was  du l y  he ld  on  oc tobe r  2L ,  L975 ,  d t  t he  o f f i ces

of the state Tax commission, T\ ' /o world Trade center, New york,

New York,  before Nigel  G.  Wr ight ,  Hear ing Of f icer .  Tt re.appl icant

appeared by i ts  so le owner ,  Morr is  wi t tenberg.  The sares Tax

Bureau was represented by peter  crot ty ,  Ese. ,  appear ing by
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Michael  A lexander ,  Esq.  The record of  sa id hear ing has been duly

examined and considered.

TSSUES

The issues  in  th is  case are  the  amount  o f  app l i can t ' s  taxab le

sb ' les  and the  rd te  a t  wh ich  sa les  tax  shou ld  be  computed.

FINDINGS OF FACT
I

1 .  App l i can t ,  Mor r i s  W i t t enberg ,  does  bus iness  as  a  so le

propr ie tor  under  the name of  Morr is  Toyland at  1896 Thi rd Avenue,

New York Ci ty .  His  sa les consis t  most ly  o f  toys and stat ionary

He  a l so  repa i r s  b i cyc les .

2.  Appl icant  se l ls  toys to  some organizat ions exempt  f rom

sales tax.  These inc lud i  churches,  set t lement  houses and youth

programs.  These sa les to  exempt  organizat ions had not  become a

g rea t  pa r t  o f  app l i can t ' s  bus iness  p r i o r  t o  t he  c lose  o f  t he

per iod under  rev iew.  Appl icant  asser ts  that  on many smal l  sa les

to ch i ldren he chose to  absorb the sa les tax.  However ,  appl icant

has shown no documentation of this.

3.  Appl icant  f i led sa le! - tax returns.  The amounts shown

for  taxable sa les for  the ent i re  audi t  per iod amounted to  62.42%

of the repor ted grOss sa les.  The statutory  sa les tax rate at

the t ime was 5%.
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4.  An audi t  was made of  appl icant 's  bus iness.  The month of

March,  1967 was used as a test  per iod.  The appl icant  could pro-

duce b i1 ls  to  exempt  organizat ions to  account  for  on ly  3-45% of

h is  gross receipts .  Appl icant  has not  produced any fur the i r  docu-

mentation as to l i tems of sales which would. be exempt from tax.

5a-  The de terminat ion  under  rev iew is  computed on  the  bas is

o f  taxab le  sa les  amount ing  to  96 .55% of  the  repor ted  gross  sa1es .

T h e  a p p l i c a n t r s  r e p o r t e d  t o t a l  s a l e s  a r e  a c c e p t e d  a s  f i l e d

b .  The de terminat ion  computes  the  app l icab le  sa les  tax  ra te

to  take  in to  account  over -co l lec t ions  by  app l ican t  under  the

b r a c k e t  s y s t e m  o f  c o l l e c t i o n .  T h e  a u d i t o r  u s e d  a  f i g u r e  o f  5 . L 5 %

which  is  based on  h is  own exper ience o f  aud i t inq  re ta i l  s to res .

He d id  no t ,  however ,  check  lh is  aga ins t  app l i can t ' s  own records .

CONCLUSTONS OF I,AW

A. That  the taxable sa les as audi ted are found to be correct .

The appl: icant has the burden of showing the amount of any addit ional

amount  of  exempt  sa les which should be subtracted f rom gross sa les.

This  burden has not  been met .  - .

B. That the tax should be computed at the statutory rate and

not  at  any h igher  ef fect ive rate.  The ef fect ive rate used in  the

audi t  under  rev iew is  not  based on an examir ia t ion of  th is  appl i -

cantrs  own exper ience.  Appl icant  has shown no reason why the
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penal ty  and in terest  should be reduced below the amount  s tated

in the determinat ion under  rev iew.

C. That the determination under review is redet.ermined to

be  $6 ,555 .20  w i t h  pena l t y  and  i n te res t  o f  $L ,2g3 .37  f o r  a  t o ta l

o f  $7,848.5 '7 .  Said sum is  due together  wi th  such fur ther  in terest

as shal l  be comnuted under  sect ion 1145 of  the Tax Law.

DATED: Albany, New York
Augus t  6 ,  1976

STATE TAX COMMISSTON
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