
STATE OF NEW YORK
STATE TA)C COMMISSION

In the Matter of the Application of

Norman Meyer d,/b/a Meyers Pharmacy (ticonderoga)
Norman Meyer d/b/a Meyers Pharmacy (Saranac Lake)
Meyers Pharmacy (r,ake P1acid)
N.H. Meyer Druge Inc. (Plat,tsburgh)
Meyers Liquor Store (elattstrurgh)
Meyers cift Shop (Plattsburgh)

For a Redetermination of a Deficiency
a Refund of Sales and Use Taxes under
ArLicles 28 and 29 of the Tax Law for
Periods B/L/65 - 2/28/69 and 6/L/69

or

the
3/3L/72? _

State of New York
County of Albany

Thomas c.  Paley , being duly sworn, deposes and saYs:

I arn over the age of eighteen years and am not a party to this

act ion.  on the 22nd,  day of  January,  L976,  ?t  2225 p.m.

at 90 State Street, Albany County, Albanye New York, I served upon

Eugene Steiner, the attorney for the taxpayerr a, copfz of the annexed

determination by delivering to Janice Mann , a copy of the

determination at the offices of Eugene Steiner.' '

il'H(sB BRAI'N-NOEARSPSETO

PSNSS,AEiEIISTIT, N. 9' StrAL 7
.'lffimns r'-rRcg 3o 1'r' z7



STATE OF NEI{ YORK
ETATE TAX CO}OIISSION

icat ion of
I\TORMAN MEYER d/b/a MEYER,S PHARMACY (TicOnderOgA)
NORMAN MEYER a/b/a MEYERS PIIARMACY (Saranac Lake)

MEYERS PHARIVIACY (T,AKC PlACid) : AFTIDAVIT OF },IITILING
N.H. MEYER^D_BVGr IryC. .(plattsburqh) oF NOTICE OF D1:CISION
Me*ens LrQuoR Sronr 

- 
(prattsburq6) -

MEyERs-GiFt sHdi;- (di;it;6il;ti' i BY {oonrxnrry MAIL
For a Redeterminat ion of a Def icfency or
a Refund of Sales and Use
Taxes under  Ar t ic le(e)  28 and 29 of  the
Tax Law for the>uexrt$ Periods 8/I/6*, -
2 /2a /69  and  6 /1169  -  3 /3 I / 72^

State of New York
County of Albany

JANET MACK , belng duly eworn, deposes and says Ehat

she ls an employee of the DeparLment of Taxat ion and Financer over 18 years of

age, and that on the 22nd day of January ,  L976 ,  ehe served Che within
NORMAN MEYER d/b/a

Notice of Eeodrlu (or Determination) by (oer**tied* mall upon MEYERS PHARMACY
(r iconderoga)

(rop*xeuoax*reoof,* the petitioner in ttre within

proceedlng, by encloelng a true copy thereof in a eecurely eealed PostPald
Mr. Norman Meyer d/b/a

\rapper addreseed ae fol lowe: Meyers Pharmacy
1 3 3  M o n t c a l m  S t r e e t
T iconderogd,  New York  12883

and by depoi l t lng same enclosed in a postpaid properly addressed'vraPper ln a

(poet off lce or off lc lal  depository) under the exclusive care and custody of

the Untted Statee Post Off ice Department ni thin the State of New York.

That deponent further says that the said addressee is che ftryomnntactxxx

>of|  pett t tonef heretn and that the address set forth on said l t raPPetr is the last

known addreae of Fhe (rc$ocrnoOat*xs>o6<akei Petitioner.

Sworn to before me thla

of January2 2 n d  d a y

AD-1.30 (1/74)

,  L976 .



STATE OF NEW YORK
STATE TAX COMI.{ISSION

' 
In the Matter of the &o$i*loo( Application of

NORMAN MEYER d/b/a MEYERS PHARMACY (ticonderoga)
NORMAN MEYER a/b/a MEYERS PHARMACY (Saranac f,a:<e)

MEYERS PHARMACY (r,ake placid) :
N.H.  MEYER DRUG, INC. (Plat tsburqh)

MEYERS LIQUOR STORE (Plattsburqh)
MEYERS GIFT SHOP (p lat tsburqh) '  :
For a Redeterminatlon of a Deficfency or
a Refund of  Sa]es and Use :
lexes under  Ar t lc le(s)  28 and 29 of  the' Tax Law for the >Sexr{of Periods B/L/6* -
2 / 2 9 / 6 9  a n d  6 / 1  / 6 q  -  

" / " ' t  
/ ' 7 )

AFFIDAVIT OF MAILING
OF NOTICE OF DECISION
BY {OEHrXfi[ry MAIL

State of New York
County of Albany

, being duly sworn, deposee and says EhatJANET MACK

she ls an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 22nd day of January ,  Lg76, ehe served -the y1!h1n

Notice of &ctrlrm< (or Determtnat,ion) by {oextts$ed} maiL upon il:ffiX fffXil:f'"
(Saranac  Lake)

dog:es€{Dhtirve<pfX the petlttoner i" t't," titf,l"

proceedlng, bI encloalng a true cop-y the_reof in a securelv sealed postpaid
irlr. Norman Meyer d/b/a

wrapper addresaed as fol lows: Meyers Pharmacy
69 Main  St ree t
Saranac Lake, New York L2983

and by deposlt tng same enclosed in a posEpaid properly addressed wrapper in a

(post of f ice or off lc lal  depository) under the exclusive care an,C cuatody of

the Unlted States Poat Qff tce DepartmenE within the State of New York.

That deponent further saye that the sa.id addressee ie the (repareooax*xe<

pf)< pett t lonef hereln and that the address set forth on said wrapper is the last

known addreeg of Ehe $ryroellcaxisre<rf,>oil$ petltioner.

to before me thie

dey of .TanuarY

AD-1.30 (r /74)

Sworn

2 2 n d ,  L976.



STATE OF NEW YORK
STATE TN( CO}OIISSION

In the Matter of the bd>.i*ioo< Application of
NORMAN MEYER dlb/9 MEvER.S PHARMACY (riconderoga)
NORI{AN MEYER d/b/a MEYERS PIARMACY (Saranac Lake)

MEYERS PTARMACY (rake Placid) :
N .H.  MEYER DRUG,  INC.  (P la t tsburqh)

I \ , IEYERS LIQUOR STORE (plattsburqh)
MEYERS GIFT SHOP (p la t tsburqh) -  :
For  a  Redeterminat lon  o f  a  Def ic iency  or
a  Refund o f  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  and 29  o f  the
Tax taw for the>Ucxr*si Periods 8/L/6*, -

2 / 2 8 / 6 9  a n d  6 / 1 / 6 9  -  3 / 3 1  / - 7 2 ^

ATFIDAVIT OF },I!.ILING
OF NOTICE OF DI:CISION
BY {OSB8Xfir$ry MArL

State of New York
County of Albany

JANET MACK ,  be ing  du ly  eworn ,  deposee and says  tha t

ehe ls an employee of the Department of Ta.xat ion and Finance, over 1.8 years of

age, and that on the 22nd day of January ,  L976 ,  she served the within

Nottce of Eecd;rtu (or Determination) by (o€tx*8tstb} mail upon MEYERS GIFT SHOP
(e la t tsburgh)

(reprpxeoootixs.d* the petitloner in the within

proceedtng, b)t  encloalng a true copy thereof in a securely sealed postpa. id

wrapper addreeaed ae fol lows: Meyers Gif t  Shop
72 Margare t  S t ree t
Plattsburgh, New York

and by deposlt lng same enclosed in a posrpaid properLy addreseed wrapper in a

(post of f lce or off lctal  depository) under che exclusive care anrl  custody of

the  Un l ted  Sta tes  Pos t  Of f tce  Depar tment  w i th in  the  Sta te  o f  New' (o rk .

That deponent further sa.ys that the sa.id addressee is the (xmcexsxtaAi,xq

>o€| pet l t lonef hereln and that the address set forth on said wrapl)er is the last

known addrees of the :(regcrcoGebnre<>oft6CIi petitioner.

Sworn to before me thle

22nd day  o f  January

AD-1.30  ( r /74)

,  Lg76



STATE OF NEI{ YORK
ETATE TAX CO}O,TISSION

In the Matter of the h$d*ioo< Application of
NORIVIAN MEYER dIb/P MEYERS PHARMACY (riconderoga)
NORMAN MEYtrR d/b/a MEYERS PHARMACY (Saranac L;ke)

MEYERS PIIARMACY (take placid)
N.H.  MEYER DRUG,  rN i .  (p ra t tsbu iqh)

MEYERS LIQUOR STORE (plattsburqh)
MEYERS GIFT SHOP (P la t tsburq6) -  :
For  a  Redeterminat lon  o f  a  Def ic iency  or

.  a  Refund o f  Sa]es  and Use :
Taxes  under  Ar t i c le (e)  28  and 29  o f  the
Tax Law for the >Uerrx{€, Periods B/L/6*, -
2 / 2 a / 6 9  a n d  6 / I / 6 9  -  3 / 3 i  / i ) .  ^

AFFIDAVIT OF },I!,ILING
OF NOTICE OF DE:CISION
BY {OEerXfirEry MArL

Stat,e of New York
County of Albany

JANET MACK , belng duly sworn, deposee end says that

she is an employee of the Department of Ta,xat ion and Finance, over 1.8 years of

age,  and tha t  on  the  22nd day  o f  January  ,1976,  she served the  w i th in

Notice of fec*rioo< (or Determinacion) by (oexti6dxd)r mail upon N.H. MEIER DRUG, INC.
(p la t tsburgh)

6c8xs€€{*ffki{0e><cf) the petltioner in the within

proceedlng, by encloeing a t,rue copy Ehereof in a securely sealed postpaid

\rrapper addreeeed ae fol lows: N .H .  Meyer  Drug ,  I nc .
52 Margaret  St reet
Pla t tsburgh,  New York  I29OI

and by depoeltlng seme enclosed in a postpaid properly addressed rvrapper in a

(poet off lce or off ic lal  depository) under the exclusive care and custody of

the  Unt ted  Sta tes  Pos t  Of f i ce  Depar tment  w i th in  the  Sta te  o f  New' (o rk .

That deponent further eays that the said addressee is the (x4nrrreuexfore<

!f ,)  pett t toner heretn and that the address set forth on said l rrapper is the last

known addrees of the (nepxqcorutnkkre<pft<bh* petitioner.

Sworn

2 2 n d
(

to before

d a y  o f

me thls

January
I  

'  
* -  r - - r

\-rl ,',' 'J /'; '.-,1 -

AD-1.30 (1174,

,  L976.

,7



STATE OF NEIJ YORK
STATE TNII COMMISSION

In the Matter of the h$i*ioo< Application of
NORMAN MEYER d/b/a MEYERS PHARMACY (ficonderoga)
NORMAN MEYER d,/b/a MEYERS PHARMACY (Saranac LaKe)

MEYERS lPlIARMAcY (Lake Placid) :
N .H.  MEYER DRUG,  fNC.  (p la t tsburgh)

IVIEYERS LIOUOR STORE (plattsburqh)
MEYERS (3 IFT SHOP (P la t tsburqh)  

.  :
For  a  Redetermlnat lon  o f  a  Def ic fency  or
a  Refund o f  Sa les  and Use :
Taxes  under  Ar t i c le (s )  28  and 29  o f  the
Tax Law lior the >uerersi Periods 8/1/6*, -

2 . /? -n /69  and 6 /1  /69  -  A /31  /7? .  ̂

AFFIDAVIT OF }II.ILING
OF NOTICE OF DECISION
BY &DB8XfiIEry MAIL

State of New York
County o1E Albany

JANET ilIACK , being duly sworn, deposes and says that

she ts  an employee of  the Department  of  TaxaEion and Finance,  over  1.8 years of

age,  and that  on the 22nd day of  January ,  L976 ,  she served the wi th in

Notice olf Doo&ailts* (or Determination) by (oel*:itisd* mail upon MEYERS LIQUOR STORE
(Pla t tsburgh)

(regcreooa::rer>d* the petiEioner in the within

proceedlng, b)r  encloaing a true copy thereof in a securely sealed postPaid

wrapper addreesed as folLons: Meyers Liquor Store
P laza Shopp ing  Center
Plattsburgh, New York L29OL

and by drapoelt ing same enclosed in a postpaid properLy addressed wrapper in a

(post of :Eice or off lc lal  depository) under the exclusive care anrJ custody of

the  Un l t red  Sta teo  Poet  Qf f l ce  Depar tment  w i th in  the  St ,a te  o f  New' (o rk .

' Tharr deponent further says that the said addressee is the Crrlooenxx$'ahfxq

>of} pet lElonef hereLn and that the address set,  forth on eaid ! i l rapper is the last

known addregs of Ehe (rcgcareot*lre<>ofx*ei petltioner.

Sworn to before me thls

22nd da;y of  January ,  L976.
/__7, / t

,1.2*// a_1.27 r-._+2,*? ,/
.-4'

/-.,.'.

(1174)



STATE OF NEI{ YORK
ETATE TN( COMMISSION

In tthe llaEtqr of the b6d*ico< Application of
NORMAN MEYER d/b/P MEYER,S PHARMACY (Ticonderoga)
NORMAN MEYER d/b/a MEYERS PHARMACY (Saranac Lake)

I{EYERS PHARMACY (Lake Placid) :
N .H.  MEYER DRUG,  INC.  (P la t tsburgh)

MEYERS LI 'CUOR STORE (plattsburqh)
MEYERS 'GIFT SHOP (p la t tsburqh) '  :
For a Redeterminat ion of a Def icfency or
a Refund of Sales and Use :
Taxes  under  Ar t i c le (s )  28  and 29  o f  the
Tax Law lEor the >Uexr&i Periods 8/L/6*, -

2 /28 /69  and 6 /L /69  -  3 /3L /72  ^

AFFIDAVIT OF I'IAILING
OF NOTICE OF DECISION
BY {OEerXfirry MArL

State of New York
County of Albany

JANET l,iJ\CK , betng duly sworn, deposee and says that

she {g an employee of the Department of Ta.xat ion and Finance, over ) .8 years of

age,  and tha t  on  the  22nd day  o f  January  ,  L976,  she served the  w iEh in

Notlce olE Dec*xtm< (or Determination) by (ce:t&fd:ed| mail upon MEIIERS PIIARIvIACY
(Lake P lac id )

&qrxs€$trEtsts<8tr) the Petltioner in the wlEhin

proceedlrrgr by encloeing a true copy thereof in a eecurely eealed postpaid

wrapper addreeaed ae fol lows: Meyers Pharmacy
M a i n  S t r e e t
Lake Placid, New York L2946

and by deposlt lng same enclosed in a postpaid properly addressed rtrapper in a

(poat off lce or off lctal  depository) under Ehe exclusive care and custody of

the Untterd Statee Poet Off ice DepartmenE within the State of New York.

That deponent further eays tha.t the sa.id address,ee is the >(wgrrxeuoatire<

pf) pet l t ionef heretn and that the address set forth on said nrapper is the last

known addrees of the $up:rrxeouaxSuu<$xtfr$ petltioner.

Sworn

22nd

me thte / . ,
l )  J r

!,t

to before

day  eg

/4./

January

AD- I. 30 (,1/74)

,  L976.



STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILOING 9,  ROOM IO7
STATE CAMPUS

ALBANY,  N ,Y .12227

A R E A  C O O E  5 I 8

S T A I E  T A X  C O M M t S S I O N

H € A R r t l c  u x r T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c0MM |  93 l  oN

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s ls)  4s7-3850

tlr. DoETrn f,ayar
d/tf t|cycn Dbrruacy

69 t$tn 8tr.ct
Sarenra Iahor fcw York 12983

Dcu !lr. l{tyrr:
Please take notice of the DsftnilI$l|llOn
of the State Tax Commission enclosed herewith.

3::li:"t3T"frqf8'lfi tuTfdf "5?"i'n3"i::"1-:,:""""
proceeding in court to review an adverse deci-
sion must be commenced within 4 mnthl
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

DlErDr Tl*n*"}?, tff}e

s Representat ive

Enc .

cc :  Pe t i t i one r '
Law Bureau

Very t ru ly yours,

rA -1 .12  (L2 /75 )



STATE TAX COMMISSION

STAIE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAMPUS

ALBANY, N.Y,  12227

A R E A  C O O E  5 I 8

DltBDr Albany, New York
dtrnuray 22, 1976

!lr. Iounu t|attat
ah/. iloy.rr Thrnrcy

133 lontcrln 8tr..t
l[londlrroger trn lork 12883

D.rr llr. llrytrt
P1ease take notice of the Dt-lninnl|ltof
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
Section(s) l l tS r ld 12{t of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 rcntbr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

Very t ru ly  yours,

Pry
lilrl OruEtl&

S T A T E  T A x  C o M M l s s l O t {

H E A n l i c  u t l l T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O

coMM lss  lo i l

A O D R E S S  Y O U R  R E P L Y  T O

I I R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 457-38s0

E n c .

cc : petitioner' s *"o'.=tfilff*IF6ffins
Law Bureau

rA -1 .12  (L2 /7s )



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

BUILD|NG 9,  ROOM t07
STATE CAMPUS

ALBANY, N,Y, 12227

A R E A  C O O E  5 t 8

DITFI Albany, New York
'dlrnuery l2r 1976

tlqr.n Allt gfrcg
?2 t{rrgrr.t gtac.t
Plattrhrrgbr ler York

Grntlarnr

Please take notice of the DlTfrufUOltOil
of the State Tax Commission enclosed herewith-

Please take ' fur ther  4ot ice that  pursuant  to
Section (s) 1138 rnd 1243 of the Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 mnthr
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  concern ing any other  mat ter  reLat ive
hereto may be addressed to the 'unders igned.
These wilt  be referred to the proper party for
rep Iy .

s l A T €  I A X  C o M M t 9 9 l 0 l l

X E A R I N G  U I I I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M t S s r o N

A D O R E S S  Y O U R  R E P L Y  T O

T I R .  W R I G H T

M R .  C O B U R N

t r l R .  L E I S N E R

(51S) 457-38sO

E n e .

c c : Peti tioner' s *.n.""!S#gS[fi[fr*
Law Bureau

rA -1 .12  (L2 /75 )



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILO|NG 9, ROOM t07
STATE CAMPUS

ALBANY, N,Y, 122i/i'

A R E A  C O O E  5 I 8

DmEDr SllXlI+ 5: I?;t
f,.!, tralrcr Drug, ttlcc
52 ilargrr.t 8ta.ot
Plattrburghr S.u Yotk l290l

OcntLmnr

Please take notice of the DFtRllnllllltr
of the State Tax Commission enclosed herewith.

Please take fur ther  not ice that  pursuant  to
section(s)!I38 rnd 1243 of th- Tax Law, any
proceeding in court to review an adverse deci-
sion must be commenced within 4 fntbf
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in aeeordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep l y .

Very t ru ly  yours,

Enc .

cc :  Pe t i t i one r '
Law Bureau

s l ^ l E  T A X  C O M M r S S t o r l

X E A R l l l G  u x l T

P A U L  G R E E N B E R G

SECR€IARY TO
c 0 M M  |  5 s l  0 x

A O O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(s18)  457-3850

rA -1 .12  (L2 /7s )



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAIVPUS

ALBANY, N,Y. 12227

A R E A  C O O E  5 I 8

Dt8!Dr Albany, New York
Oanrary 22 r 19?6

xryrers Ltquor Stcr
Dle:r Sbo5pltlg Contcr
Flrttrburghr f,.n rorh 12901

Gentlnrnr

P1ease take notice of the DE[l$UlDr|lIOf
of the State Tax Commission enclosed herewith-

3: : i i : " I l| r r5b' ilr rltli "' 5?' .'n 3" ii x' ll," l" " ""proceeding in court to review an advqrse deci-
sion must be commenced within { rcntbf
f rom the date of  th is  not ice

Any inquir ies concerning the computation of tax
due or refund al lowed in aceordance with this
decis ion or  coneern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wit l  be referred to the proper party for
rep Iy .

Verlf  truly yours,

E n c .

Law Bureau

s T A t E  T A X  C O M M t 9 S t 0 t {

xEAR| l lG Ut { lT

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c0MM |  55r  ON

A o O R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N E R

(s18) 4s7-3850

rA -1 .12  (L2 /75 )



STATE TAX COMMISSION

STAIE OF NEW YOR,K

DEPARTMENT OF TAHTION AND FINANCE

BUILDING 9,  ROOM IO7
STATE CAI\4PUS

ALBANY,  N .Y .122Z l

A R E A  C O O E  5 I 8

Dltlpr Albany, New York

dlrnuary l2r 1975

srAtE IAX coMMrS9to l {

H E A R I N G  U T I I T

P A U L  G R E E N B E R G

S E C R E T A R Y  T O
c o M M  |  5 s r  0 N

A O D R E S S  Y O U R  R E P L Y  T O

M R .  W R I G H T

M R .  C O B U R N

M R .  L E I S N  E R

(518)  457-3850

l|ryrrr lharnrqt, tnc.
llrln 8t3..t
Lrkr Dlrsldr trew tbrh, lr9a6

Brntlsnr

Please take further notice that pursuant to
section(s) l l t8 rnal I2a3 of the Tax l,aw, any
proceeding in court to review an adverse deci-
sion must be eommenced within 4 mntbl
f rom the date of  th is  not ice.

Any inquir ies concerning the computation of tax
due or refund al lowed in accordance with this
decis ion or  concern ing any other  mat ter  re la t ive
hereto may be addressed to the undersigned.
These wil l  be referred to the proper party for
rep Iy .

ffW
DIUL CRIn[lF

E n c . W

pet i t i one r' s *"ot" " muH',l"lilF[mrru

Please take notice of the DMnilnp1aIOI
of  the State Tax Commiss ion enclosed herewi th.

Law Bureau

rA-1 .12  (L2175)



STATE OF NEW YORK

STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  APP l i ca t i on

o f

NORMAN MEYER d/b/a MElruRS PHARMACY (Ticonderoga)

NORI4AN MEYER d/b/a MEYERS PHARMACY (Saranac Lake)
MEYERS PHARMACY (take PIacid)

N.H.  MEYER DRUG, rNC. (Plat tsburgh)
MEIIERS LIQUOR STORE (Plattsburgh)

MEIIERS GrFT SHOP (ptattsburgh)

for  a  Hear ing to  Review Determinat ions of
Sales or  Use Taxes Due,  or  to  Review a
Denia l  o f  a  Refund of  Sales or  Use Taxes
Pa id  under  A r t i c l es  28  and  29  o f  t he  Tax
Law for  the Per iods August  I ,  1965 through
February 28,  1969 and June I ,  1969 th:ough
March  31 ,  1972 .

DETERMINATION

Norman Meyer, d/b/a Meyers Pharmacy located in Ticonderoga,

New York; Norman Meyer, d,/b/a Meyers Pharmacy located in Saranac

Lake, New York; Meyers Pharmacy located in Lake Placid, New York;

N.H.  Meyer  Drug,  Inc.  located in  Plat tsbutgh,  New York;  Meyers

Liquor  Store a lso located in  Plat tsburgh,  New York and Meyers Gi f t

Shop a lso tocated in  Plat tsburgh,  New York,  each appl ied for  a

hear ing  to  rev iew  separa te  de te rm ina t i ons  aga ins t  each  fo r  sa les

taxes due under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

Augus t  L ,  1965  th rough  Februa ry  28 ,  1969 .  The  same app l i can ts ,

wi th  the except ion of  Meyers Gi f t  Shop of  P lat tsburgh,  New York '
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(wh ich  had  gone  ou t  o f  bus iness  i n  December ,  t 96g )  a rso  app r ied

fo r  hea r ings  to  rev iew  separa te  de te rm ina t i ons  aga ins t  each  fo r

sa les  taxes  due  fo r  t he  pe r iod  June  I ,  L969  th rough  March  31 ,  1972 .

The  de te rm ina t i on  fo r  t he  f i r s t  pe r iod  was  i ssued  on

November 26,  1969,  ds to  the T iconderoga,  saranac Lake and Lake

P lac id  d rug  s to res r  on  December  L ,  L969 ,  ds  to  the  p la t t sbu rgh  d rug

s to re  and  the  g i f t  s to re ,  and  on  December  8 ,  1969 ,  E rs  to  the

l i quo r  s t o re .

A l l  de te rm ina t i ons  fo r  t he  second  pe r iod  (beg inn ing  June  r ,

f 969 )  were  i ssued  on  Februa ry  26 ,  L973 .  Sa id  de te rm ina t i ons  fo r

the  second  pe r iod  were  i ssued  under  consen ts  au tho r i z ing  a  de te r -

m ina t i on  a t  any  t ime  th rough  Februa ry  28 ,  1972 .  Each  consen t  was

signed by Norman H.  Meyer ,  was dated by a typewr i t ten "7/24/72"

and was stamped received by the Depar tment  of  Taxat ion and Finance

on  Sep tember  11 ,  1972 .

The amounts involved in  the determinat ions under  rev iew are

as fo l lows ( in  the order  named in  the capt ion,  wi th  the determina-

t i ons  f o r  bo th  pe r i ods  se t  ou t ) :

Tax Pen .  &  I n t . T o t a I

Ticonderoga

Saranac Lake

2 ,7O4 .39
4  , I 37  . I 4

2  , 704 .39
3 ,959 .2O

727 .96
L  , I 7O  .78

849 .43
L , r2O .22

3 ,342 . r9
5 ,3O7  .92

3 ,553 .82
5 ,O79 .42
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Lake Plac id

Plat tsburgh

Liquor  Store

c i f t  Shop

Tax

$  5 ,156 .75
5 ,  565  . 60

14  , 609  . 67
9 ,L25 .15

64r . r9
709  "95

508  . 08

Pen .  &  I n t .

r  , 47  4  . 22
L ,644  . 78

4 ,744 .LO
2 ,577  . 74

L64 .62
L92 .97

Lgo .94

TotaI

$  6  , 630  . 97
7  , 2LO.38

19 ,353 .77
r r ,702.89

805 .81
9o2 .72

697 .O2

$64  , 67  6  . 9O

Sta te  Tax

York,  before

da tes :  June  29 ,

L973 ;  Augus t  15

$49 ,831 .34 $L4 ,857  . 56

A  hear ing  was  du l y  he td  a t  t he  o f f i ces  o f  t he

Commiss ion,  Bui ld ing #9,  State Campus,  Albany,  New

Nigel  G.  Wr ight ,  Hear ing Of f icer ,  on the fo l lowing

1973 ;  Ju l y  24 ,  L973 ;  Ju I y  31 ,  L973 ;  Augus t  I  and  9 ,

and  16 ,  L973 .

The  i ssues  i n  t he  case  a re :

I .  Whe the r  t he  app l i can t ' s  me thods  o f  reco rd ing

and  sa les  tax  co l l ec t i ons  a re  adegua te .

The appl icants  were represented by Eugene J.  Ste iner ,  Esq.

of  Ste iner  and Ste iner ,  A lbany,  New York.  The Sa1es Tax Bureau

was represented by Saul  Heckelman,  Esq. ,  appear ing by Francis  X.

Boy lan ,  Esq .

The record of  sa id hear inq has been dulv  examined and considered.

ISSUES

taxab le  sa les
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I r .  Whe the r  an  es t ima te  made  by  the  S ta te  aud i to rs  o f  sa les

taxes  due  to  the  S ta te  i s  reasonab le  i n  v iew  o f  app l i can t ' s

a l l ega t i ons  tha t  he  had  a  h igh  p ro f i t  marg in  on  taxab le  i t ems

and a low margin on tax exempt  i tems.

I I I .  Whe the r  t he  de te rm ina t i on  o f  sa les  taxes  due  wh ich  i s

under  rev iew  requ i res  any  co r rec t i on  o r  mod i f i ca t i on  i n  v iew  o f

ev idence  p rov ided  by  the  app l i can t .

IV.  The determinat ions against  "Meyers L iquor  Store"  and

against  Meyers c i f t  Shop have not  been contested and wi l t  be deemed

to  have  been  admi t ted .

FTNDINGS OF FACT

I  (a )  .  No rman  Meyer ,  w i th  h i s  w i fe ,  Mona  H .  Meyer ,  ds  a  pa r tne r ,

operated drug s tores in  T iconderoga,  New York,  and Saranac Lake,

New York.  Meyers Pharmacy,  Inc. ,  which is  proper ly  known as N.H.

Meyer  Pharmacy,  fnc. ,  and which is  owned ent i re ly  by Norman Meyer ,

ope ra tes  a  d rug  s to re  i n  Lake  P lac id ,  New York .  N .H .  Meyer  Drug ,

fnc. ,  which is  owned ent i re ly  by Norman Meyer ,  operates a drug

store in  p la t tsburgh,  New york.

1 (b)  .  Meyers L iquor  Store,  which is  a  par tnership of  Norman

Meyer  and  h i s  w i fe ,  Mona  H .  Meyer ,  ope ra tes  a  l i quo r  s to re  i n

Plat tsburgh,  New York.  Meyers Gi f t  Shop,  which was contro l led by

Norman Meyer ,  operated a g i f t  shop in  p la t tsburgh,  New york,  unt i l

December ,  1968  when  i t  wen t  ou t  o f  bus iness .
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2 (a)  .  The four  drug s tores operated d i rect ly  or  ind i rect ty  by

Norman Meyer  were a l l  s imi lar  in  nature except  for  the Lake Plac id

store which d id not  have a pharmacis t  in  at tendance and which,

the re fo re ,  d id  no t  se I l  p resc r ip t i on  d rugs .

2 (b) . The books and records for the four drug stores were

conso l i da ted  and  were  kep t  a t  t he  P la t t sbu rgh  s to re .  Separa te

records were not  kept .  Purchases were made for  the four  s tores

as a uni t .  No records were kept  o f  t ransfers of  inventory between

s tores .

2  ( c )  .  The  g i f t  s to re  and  the  l i quo r  s to re  kep t  sepa ra te

reco rds .

3  (a )  .  The  P la t t sbu rgh  s to re  was  the  b igges t  d rug  s to re .  I t

was  d i v ided  i n to  fou r  sec t i ons  each  w i th  i t s  own  cash  reg i s te r ;  a

d rug  sec t i on ,  a  cosmet i cs  and  j ewe l r y  sec t i on ,  a  c iga re t te  sec t i on

and  a  f oun ta i n  sec t i on .

3  (b )  .  The  Saranac  Lake  s to re  was  s im i l a r l y  d i v ided  i n to  fou r

sec t i ons  each  w i th  i t s  own  reg i s te r .

3 (c )  .  The T iconderoga s to re  had on ly  two sec t ions :  Drugs

a n d  c i g a r e t t e s .

3(d ) .  The  Lake  P lac id  s to re  had  on l y  two  sec t i ons :  d rugs

and  c i qa re t t es .

3  (e ) .  A t  none  o f  t he  s to res  were  the  va r ious  sec t i ons

segrega ted  su f f i c i en t l y  t o  p reven t  sa les  f rom one  sec t i on  to  be
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rung  up  on  a  reg i s te r  l oca ted  i n  ano the r  sec t i on .  I n  f ac t  each

reg is te r ,  pa r t i cu la r l y  t he  d rug  and  c iga re t te  reg i s te rs ,  we re

used  to  reco rd  sa les  f rom o the r  sec t i ons .

4 .  App l i can t  has  tes t i f i ed ,  and  i t  i s  f ound ,  t ha t  t he  p ro f i t

on the sa le of  some prescr ip t ion drugs was very h igh whi le  the

p ro f i t  on  some genera l  merchand ise ,  no rma l l y  sub jec t  t o  t ax ,  was

non-ex i s ten t  o r  nega t i ve .  He  has  a l so  tes t i f i ed ,  however ,  and  i t

is  found,  that  he had to  meet  the pr ices of  I 'd iscount"  drug s tores

and  tha t  some o f  h i s  " l oss  l eaders "  were  i t ems  wh ich  wou ld  o rd ina r i l y

be tax exempt .

5 (a)  .  Some sales were made by appl icant  to  customers wi th

resa le  ce r t i f i ca tes  o r  t ax  exempt ion  ce r t i f i ca tes .  However ,  t hese

customers purchased both i tems ord inar i ly  taxabl -e and i tems which

a re  o rd ina r i t y  exempt  even  w i thou t  such  ce r t i f i ca tes  and  no  de ta i l ed

informat ion has been of fered by appl icant  as to  the amounts of  the

o the rw ise  taxab le  i t ems  tha t  t hese  ce r t i f i ca tes  cove red .

5 (b)  .  Appl icant  admi ts  that  he so ld c igaret tes by the car ton

as " tax f ree"  and that  he chose to  absorb the tax.  His  most  usual

p r i ce  du r i ng  t he  aud i t  pe r i od  was  $3 .90  a  ca r t on  o f  wh i ch  $ I . 50

cons t i t u ted  Federa l  exe i se  tax .  Necessa r i l y  no  sa les  tax  was  reco rded

as  co l l ec ted  by  app l i can t  e i t he r  on  h i s  cash  reg i s te r  t apes  o r  i n

any other  way.  Appt icant  d id ,  however ,  on some occasions enter  an

amoun t  f o r  sa les  taxes  on  c iga re t tes  on  h i s  da i l y  repo r t s  f rom
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which h is  sa les tax return was preparedi  on some occasions he d id

no t  do  t h i s .

6 (a)  .  Sal -es tax returns were f  i led separate ly  for  each of

the drug s tores.  These returns inc luded f igures pur t r rcr ted ly  showing

both gross sa les and taxable sa1es.  These f igures were based on

appl icant 's  books and records which were der ived f rom "dai ly  repor ts"

f rom each  o f  t he  s to res .  Sa id  da i l y  repo r t s  a re  des igned  to  reco rd

the  read ings  o f  cash  reg i s te r  t apes ,  t he  amoun t  o f  cash  taken  i n

and the amount  of  cash paid out .  Computat ions reconci l ing these

amoun ts  were  usua l l y  a l so  shown .  These  were  made  up  usua l l y ,  no t

da i l y ,  bu t  f o r  t h ree  o r  f ou r -day  pe r iods .

6 (b) .  There is  no d ispute concern ing the bookkeeping methods

used  by  app l i can t  t o  t rans fe r  t he  i n fo rma t ion  as  to  sa les  taxes

col lected f rom the "dai Iy  repor ts"  to  the genera l  books of  account

and f rom there to  the sa les tax returns.  Said dai ly  repor t ,  however ,

d id  not  show a f igure for  the amount  of  taxable sa les.  The f igure

for  taxable sa les shown on the f i led tax returns was computed by

an  a lgeb ra i c  equa t i on  f rom the  f i gu re  fo r  t ax  co l l ec t i ons .  Th i s

formula der ives taxable sa les f rom the tax co l lected by d iv id ing

the  tax  co l l ec ted  by  the  tax  ra te  cu r ren t l y  i n  e f fec t .  The  d i spu te

here in re la tes pr imar i ly  to  the accuracy of  the in format ion entered

on  the  "da i l y  repo r t s "  and  i n  pa r t i cu la r  t he  i n fo rma t ion  as  to  taxes

co l l ec ted  and  the  amoun t  o f  t axab le  sa les .
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6 (c ) .  The  app l i can t s '  " da i l y  r epo r t s "  we re  made  up  by

in i t i a l l y  en te r i ng  on  the  repo r t  t he  to ta l  f i gu re  on  each  cash

reg is te r  t ape  fo r  each  reg i s te r  i n  t he  pa r t i cu la r  s to re .  The

f igure would inc lude both the sa les pr ices of  i tems sold and

any sa les tax co l lected f rom the customer on such i tems.  The

repor t  then showed a breakdown of  that  f igrure in to f igures for

g ross  sa les  and  the  sa les  tax  co l l ec t i ons  fo r  each  cash  reg i s te r .

6  (d)  .  The source for  the f igures used by appl icant  for  sa les

tax  co l l ec t i ons  (and  i nd i rec t l y  f o r  t he  amoun t  o f  t axab le  sa les )

were  va r ious l y :  (1 )  t he  cash  reg i s te r  t apes  fo r  ce r ta in  o f  t he

d rug  sec t i on  reg i s te rs ;  (2 )  ce r ta in  "memo pads"  kep t  a t  t he  s ide

of  some of  the regis ters  and cn which the sa les c lerk  would tabulate

the  tax  co l l ec t i ons  i ndependen t l y  o f  t he  cash  reg i s te r ;  and  (3 )

by  ca l cu la t i on  f rom the  amoun t  o f  g ross  sa les  us ing  a  ra te  wh ich

was  l ess  than  the  sa les  tax  ra te  wh ich  was  then  i n  e f fec t ,  € .9 .

5% of  gross sa les when the s tatutory  rate was 7/" .

6  (e)  .  Appl icant  has shown that  h is  own tax return in  one

ins tance  was  i ncons i s ten t  w i th  h i s  da i l y  repo r t s  i n  t ha t  t he  tax

repor ted and paid over  to  the s tate was $400.00 more than that

shown to be due on the dai ry  repor t .  Th is  was for  the quar ter

end ing  Februa ry  28 ,  L97L ,  f o r  t he  Saranac  Lake  s to re .  Th i s

inaccuracy is  admi t ted by the Sales Tax Bureau.  However ,  the

accu racy  o f  t h i s  da i l y  repo r t  has  i n  no  way  been  ve r i f i ed .
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7 (a ) .  The  app l i can t ' s  cash  reg i s te r s  we re  o f  va r i ous  t ypes .

Some o f  app l i can t ' s  cash  reg i s te rs  cou ld  reco rd  on l y  i nd i v idua l

p r i ces  and  a  to ta l  f o r  t he  t ransac t i on .  They  had  no  sub - to ta l

key to  enable the taxable and non- taxable i tems to be added

separa te l y .  These  reg i s te rs  cou ld ,  o f  cou rse ,  accumu la te  the  sum

of  a l l  i t ems  on  the  tape  a t  t he  end  o f  t he  day  fo r  a  s ing le  to ta l .

On these machines no at tempt  was made to add sa les tax in  as a

separate i tem. The operator  mere ly  recorded one f igure inc lud ing

pr ice and appl icable tax for  each i tem.

7  (b ) .  o the r  reg i s te rs  used  by  app l i can t  had  separa te  sub - to ta l

keys and taxable i tems could be kept  separate f rom non- taxable

i tems.  However ,  they could accumulate onlv  one to ta l  o f  a l l  i tems

on  the  tape  a t  t he  end  o f  t he  day .

7  ( c )  .  S t i l l  o the r  reg i s te rs  had  sub - to ta l  keys  and  " tax

to ta l "  keys .  The tax  to ta l  key  wou ld  enab le  the  mach ine  to  accumula te

a t  the  end o f  the  day  the  taxes  recorded as  co l lec ted  on  each i tem

s o l d  d u r i n g  t h e  d a y .  T h e s e  r e g i s t e r s  w e r e  g e n e r a l l y  i n  t h e  d r u g

s e c t i o n  o f  e a c h  s t o r e .

B (a )  .  The  app l i can t ' s  da i l y  repo r t s  f o r  t he  P la t t sbu rgh  s to re

for  the two-month per iod of  Ju ly  and August ,  L967 and for  the month

of  February,  1968 showed that  the only  sa les taxes recorded to be

pa id  to  the  S ta te  were  those  on  the  d rug  reg i s te r .  Th i s  amoun t  was

less  than  one  pe rcen t  o f  t he  amoun t  o f  sa les  shown  on  such  reg i s te r .
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In  add i t i on  the  da i l y  repo r t s  showed  c iga re t te  sa les  amoun t ing  to

abou t  one -quar te r  o f  t he  s to res  to ta l  sa les  and  on  wh ich  no  sa les

tax  had  been  co l l ec ted  o r  reco rded  to  be  pa id  ove r  t o  the  S ta te .

B (b ) .  The  app l i can t ' s  da i l y  repo r t s  f o r  t he  T i conderoga

drug store for  a  two-month per iod of  June 30 to  August  3 I ,  L967,  and

for  a  one-month per iod of  Februdr l r  1968 showed that  the only  sa les

taxes  reco rded  to  be  pa id  to  the  S ta te  were  sa les  taxes  on  the  d rug

reg i s te r .  Th i s  amoun t  was  l ess  than  L% o f  t he  amoun t  o f  sa les .

In  add i t i on  the  da i t y  repo r t s  showed  c iga re t te  sa les  amoun t ing  to

about  one-guar ter  o f  the s tore 's  to ta l  sa les and on which no sa les

tax had been col lected or  recorded to be paid over  to  the State.

B  ( c )  .  App l i can t ' s  da i l y  repo r t s  f o r  i t s  Lake  P lac id  s to re

were summar ized for  the ent i re  per iod August  ,  Lg65 thro l  gh August ,

1968.  These showed sales taxes recorded amount ing to  about  one

and  one -ha l f  pe rcen t  o f  t he  to ta l  sa les  fo r  d rugs ,  c iga re t tes  and

the  foun ta in .  A  more  de ta i l ed  ana lvs i s  was  made  fo r  t he  mon ths

of  November,  1966 and February,  1968.  Those showed recorded sales

taxes amount  ing to  less than r% on drugs and of  just  over  r% on

c iga re t t es .

B (d ) .  The  app l i can t ' s  da i l y  repo r t s  f o r  t he  Saranac  Lake  d rug

store for  June,  1967 and for  March,  t96B showed that  sa les taxes

amount ing to  less than one-hal f  o f  one percent  were co l lected and
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recorded on sales made through the drug register.  Sales taxes

amount ing  to  less  than I / "  were  recorded fo r  c igare t te  sa les  fo r

June,  1967 bu t  none were  recorded fo r  March ,  1968.

9  (a )  .  The  de te rm ina t i on  under  rev iew  fo r  t he  f i r s t  pe r iod ,

Augus t  l ,  1965  th rough  Februa ry  28 ,  1969 ,  i nc reased  the  tax  due

from the drug s tores by 75.46%. Since about  35% of  gross sa les

had  been  repo r ted  as  taxab le  sa les  on  the  sa les  tax  re tu rns ,  t he

inc rease  i n  tax  due  bv  75 .46% Ls  i n  e f fec t  a  de te rm ina t i on  tha t

co r rec t  t axab le  sa les  were  abou t  6L% o f  g ross  sa les .

9  (b )  .  The  ra t i o  o f  75 .46%,  o r  "marg in  o f  e r ro r " ,  was  de te rm ined

by  an  aud i t  f o r  t h ree  tes t  pe r iods  o f  t he  cash  reg i s te r  t apes  o f

the  P la t t sbu rgh  d rug  s to re .  No  o the r  d rug  s to re  was  i nc luded .

The  tes t  pe r iods  were :  May  18 -20 ,  L966 ;  Oc tobe r  LO-L2 ,  L966 ;

and February 19-22,  1-968.  These cash regis ter  tapes were inspected

visual ly  by the tax examiners.  Where a f igure or  group of  f igures

on the tape was fo l lowed by another  f igrure which could have been

a  sa les  tax  then  bo th  such  sa les  f i gu res  and  such  sa les  tax  f i g ru res

were  no ted .  To ta l s  were  taken  fo r  bo th  the  sa les  and  sa les  tax

f i gu res .  Such  f i gu res  were  compared  w i th  the  app l i can t ' s  da i l y

repo r t s .  I t  was  found  tha t  f o r  t he  d rug  reg i s te r  t he  taxes  ac tua l l y

co l lected as recorded on the cash regis ter  tapes were h igher  than

the  tax  co l l ec t i ons  repo r ted  on  the  da i l y  repo r t s .  Fo r  t he  cosmet i cs

reg i s te r  i t  was  found  tha t  a  tax  compu ted  on  taxab le  sa les  a t  t he
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appl icable rate was h igher  than the taxes shown on the dai ly  repor t .

The same was t rue for  the founta in sa les and was a lso t rue for

c iga re t te  sa les  fo r  one  pe r iod ,  Oc tobe r  10 -12  ,  L966 .  Fo r  c iga re t te

sa les  fo r  two  tes t  pe r iods  the  tax  co l l ec ted  as  shown  on  the  da i l y

repor ts  was h igher  than any taxes shown on the cash regis ter  tapes.

A  to ta l  was  taken  o f  t he  l a rges t  f i gu res  fo r  each  o f  t he  reg i s te rs ,

o f  t axes  shown  on  the  da i t y  repo r t ,  t axes  shown  on  the  cash  reg i s te r

tape and a tax computed at  the appl icable rate on taxable sa les as

shown on the cash regis ter  tape.  Such to ta l  resul ts  in  the tax

regu i red  by  l aw  to  be  pa id  to  the  S ta te .

9 (c)  .  Submit ted in  ev idence are the work papers for  the tape

aud i t  l i s t i ng  the  i nd i v idua l  i t ems  o f  t ax  as  they  appeared  on  the

tape .  Th i s  i s  t rue  o f  a l l  t h ree  "da i l y  repo r t "  pe r iods  fo r  t he

d rug  reg i s te r ,  f o r  t he  f i r s t  two  such  pe r iods  fo r  t he  cosmet i cs

reg i s te r  and  fo r  t he  f i r s t  pe r iod  on l y  fo r  t he  c iga re t te  reg i s te r .

These account  for  a l l  tax co l lect ions shown on the tapes as recorded

by  the  tax  examine r  f o r  t he  en t i re  tape  aud i t .

10  (a )  .  A  second  tes t  aud i t  was  made  fo r  t he  f i r s t  pe r iod  bo th

as  a  check  on  the  f i r s t  aud i t  and  as  a  bas i s  t o  ex tend  the  resu l t s

o f  t he  tape  aud i t  t o  a l l  f ou r  d rug  s to res .  Th i s  was  a  pu rchase

audi t  for  the test  per iod of  December,  L966 through November '  L96 ' /

and  i t  r esu lLed  i n  a  f i nd ing  tha t  ove r  7L% o f  g ross  sa les  were

taxab le  sa les .
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I0 (b ) .  Th i s  pu rchase  aud i t  was  done  as  fo l l ows ;  t he  check

reqis ter  was examined and where deemed appropr ia te,  invoices were

a lso  examined .  The  amoun ts  were  a l l oca ted  to  taxab le  o r  non - taxab le

sa les  a t  each  d rug  s to re  and  to  the  foun ta in  and  the  g i f t  shop .

A  ra t i o  was  compu ted  o f  t axab le  sa les  a t  t he  d rug  s to res  to  the

to ta l  o f  bo th  taxab le  and  non - taxab le  sa les  exc lud ing  the  foun ta in

and g i f t  shop sa les.  For  the per iod of  Decernber ,  1966 through

Februa ry ,  L96 -7 ,  a  b reakdown  a l l oca t i on  was  made  to  each  o f  t he

ind i v idua l  d rug  s to res .  Fo r  t he  o the r  mon ths  o f  t he  one -yea r

per iod no such breakdown was made.

11  (a )  .  The  assessmen t  f o r  t he  second  pe r iod  under  rev iew

resul ted in  increasing the taxable sa les shown on the return by

a margin of  er ror  o f  3L%. This  marg in of  er ror  had been computed

from a test  audi t  o f  the s ix-month per iod,  March I  through August  31,

L97L ,  wh ich  showed  tha t  t axab le  sa les  amoun ted  to  66% o f  t he  g ross

sa les  o f  $400 ,987 .98  repo r ted  on  the  re tu rn .  Th i s  amoun ted  to

$264 ,652 .O7 ,  o r  $62 ,678 .07  more  t han  t he  $201  , 974 .O0  o f  t axab le

sales repor ted on the return.  The audi t  had been done by con-

s ide r ing  the  fou r  d rug  s to res  toge the r .

I 1  (b )  .  f he  pu rchase  aud i t  was  conduc ted  by  t i s t i ng  the  names

of  suppl iers  f rom the appl icants '  checkbooks,  exc luding checks

i ssued  fo r  i t ems  o the r  t han  merchand ise ,  f o r  t he  mon ths  o f  March

through August ,  L97I .  Where checks had been issued to large vendors
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who might  be furn ish ing both taxable and non- taxable i tems the

sales invoices f rom that  suppl ier  were requested and,  when furn ished,

were  i nspec ted .  The  aud i to r  de te rm ined  whe the r  t he  goods  fu rn i shed

by the suppl ier  would be taxable,  tax exempt ,  orc  purchased for  the

snack  ba r .  Th i s  was  done  a t  t i r nes  a f te r  d i scuss ion  w i th  app l i can t

o r  h i s  s ta f f .  To ta l s  were  taken  and  i t  was  compu ted  tha t  34 .3%

of  the  pu rchases  wou ld  be  exempt  on  resa le .

I1  ( c )  .  A  rev i s ion  o f  t h i s  aud i t  was  p repa red  i n  the  fa l l

o f  J -973  a f te r  t he  hea r ings  i n  t h i s  case  were  conc luded  as  a  resu l t

o f  t he  app l i can t ' s  ab i l i t y  t o  p roduce  be t te r  reco rds .  Th i s  resu l ted

in  dec reas ing  the  ra t i o  o f  t axab le  pu rchases  to  g ross  pu rchases

to  64%.

f l ( d ) .  I n  oppos i t i on  t o  t he  S ta te ' s  aud i t  app l i can t  has

g iven  tes t imony  o f  genera l  l edge r  to ta l s  f o r  i t ems  so ld  fo r  resa le .

These,  however ,  do not  speci fy  a breakdown between taxables and

tax exempts.  Fur thermore,  they are not  re la ted to  e i ther  the

f i gu res  i n  t he  S ta te ' s  pu rchase  aud i t  no r  t o  any  o the r  i n fo rma t ion

in  ev idence .  f n  add i t i on ,  app l i can t  has  submi t ted  h i s  own  pu rchase

aud i t  f o r  a  tes t  pe r iod  i nc lud ing  mos t  o f  ca lendar  yea r  L97L .  H€

has not ,  however ,  ident i f ied the speci f ic  purchases which he considers

to be tax exempt .  Fur thermore,  he does not  ident i fy  prec ise ly  what

t ime  pe r iod  i s  cove red .
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12  (a )  .  The  app l i can t  has  o f fe red  i n  ev idence  the  resu l t s  o f

h i s  own  tes t  aud i t  o f  t he  cash  reg i s te r  t apes  a t  t he  P la t t sbu rgh

drug  s to re .  Th i s  tes t  was  fo r  t he  pe r iod  December  I ,  L97O th rough

November  30 ,  L97 I .  App l i can t  a l l eges  tha t  h i s  ch ie f  bookkeeper

made  a  v i sua l  i nspec t i on  o f  t he  tapes  and  reco rded  the  amoun t  o f

sa les tax recorded on the tapes when such amounts were recognized

by the bookkeeper  as being a tax appl icable to  a preceding sa le

f i gu re  o r  g roup  o f  sa les  f i gu res .  These  amoun ts  were  to ta l l ed

and the resul ts  compared to  the taxes recorded on the dai ly  repor ts .

The  amoun t  shown  to  have  been  pa id  to  the  S ta te  was  $537 .75  more

than  the  $9 ,931 .09  shown  to  have  been  co l l ec ted  by  the  cash  reg i s te r

tapes .  The  mos t  de ta i l ed  i n fo rmaL ion  i n  ev idence ,  however ,  t o

suppo r t  t h i s  t es t  aud i t  i s  a  t i s t  o f  t o t a l  sa l es  t ax  a l l eged l y

col lected by the tapes for  each two or  three-day per iod corresponding

to the per iods covered by each dai ly  repor t .

12 (b)  .  The same type of  test  audi t  was per formed for  the other

d rug  s to res  and  w i th  s im i l a r  resu l t s .  The  mos t  de ta i l ed  i n fo rma t ion

in  ev idence  to  suppor t  t h i s  t es t  aud i t  i s  a  l i s t  o f  t o ta l s  o f

sa les  taxes  co l l ec ted  acco rd ing  to  the  tapes  by  sa les  tax  gua r te rs .

No breakdown even for  da i ly  repor t  per iods is  in  ev idence.

12  ( c )  .  The  app l i can t  has  no t  o f fe red  i n  ev idence  e i t he r  t he

ac tua l  t apes  on  wh ich  he  made  h i s  t es t  no r  even  the  workshee t ,  i f

d r i l r  used  by  the  w i tness  to  reco rd  the  i t ems  o f  sa les  tax  a l l eged



16

to be shown on sa id tapes.  Statements at  the hear ing to  the ef fect

that  cardboard car tons of  tapes could be tendered are not  proper

o f fe rs  o f  p roo f .

12  (d )  .  App l i can t  ex tended  h i s  t es t  aud i t  o f  cash  reg i s te r

tapes at  P lat tsburgh to  the subsequent  per iod of  December L,  I97I

th rough  May  31 ,  L972 .  f t  r eaches  the  same resu l t s  as  h i s  f i r s t

test  audi t .  He d id the same for  the T iconderoga and Saranac Lake

drug  s to res "  The  on l y  de ta i t ed  i n fo rma t ion  o f fe red  i n  ev idence

to suppor t  them, however ,  was the to ta ls  of  the tax co l lected accord ing

to the tapes by the dai ly  repor t  per iods of  two or  three days each.

12  (e )  .  The  app l i can t  has  o f fe red  no  sa t i s fac to ry  exp lana t i on

o f  how h i s  t es t  aud i t  o f  cash  reg i s te r  t apes  cou ld  be  so  c lose  i n

resu l t s  t o  h i s  da i l y  repo r t s ,  when  the  tape  aud i t ,  by  app l i can t , s

own  admiss ion ,  cou ld  no t  i nc lude  any  tax  on  c iga re t te  sa les  wh i l e

the  da i l y  repo r t s  i nc luded  tax  on  such  sa les r  g€n€rd I I y  a t  5% o f

the  reg i s te r  t o ta l .  Th i s  no t  on l y  imp l i es  the  ex i s tence  o f  an

e r ro r  i n  i den t i f y i ng  tax  co l l ec t i ons  on  the  cash  reg i s te r  t apes

at  least  egual  to  the amounts of  taxes shown on the dai ly  repor t

t o  be  due  on  c iga re t te  sa les  bu t  t he  co inc idence  o f  t he  f i na l  t o ta l s

even  w i th  the  e r ro r  a rouses  susp ic ion  as  to  the  c red ib i l i t y  o f  t hose

who  pe r fo rmed  the  app l i can t ' s  aud i t .
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13 .  wh i l e  app l i can t  has  p roduced  some "da i l y  repo r t s "  wh ich

are apparent ly  adequate a l l  such repor ts  are for  a  t ime per iod

a f te r  t he  pe r iod  under  rev iew  and  a f te r  t he  s ta te ' s  aud i t  he re in

was commenced and cannot  be taken as typ icat  o f  ear l ier  da i ly

repo r t s .  They  a re  acco rd ing l y  re jec ted  as  p roba t i ve  ev idence .

CONCLUSTONS OF I.AW

A.  The  app l i can t ' s  me thod  o f  reco rd ing  taxab le  sa les  and

sa les  tax  co l l ec t i ons  a re  no t  adequa te .  Even  assuming  tha t  h i s

cash  reg i s te r  t apes  a re  accu ra te ,  t he  app l i can t  has  admi t ted  tha t

he does not  use those tapes in  the computat ion of  sa les taxes due

to the State.  The memo pads are complete ly  inadequate.  The amount

of  sa les tax entered on the pad is  necessar i ly  separated f rom the

sa les  f i gu re  to  wh ich  i t  r e la tes .  I n  t h i s  cond i t i on  the  f i gu res

cannot  be easi ty  matched and appl icant  has no adequate contro ls

over  the persons who prepare such pads (and in  the absence of  an

assessmen t  no  reason  to  superv i se  the i r  p repa ra t i on )  no r  i s  t he re

an adequate audi t  t ra i l  by which they can be ver i f ied.  V ' /hen these

memo pads were checked against  the regis ter  tapes avai lab le they

were shown to be complete ly  inadequate.  The use of  an arb i t rary

pe rcen tage ,  l ess  than  the  s ta tu to ry  sa les  tax  ra te ,  o f  t o ta l s  shown

on  cash  reg i s te r  t apes  i s  c lea r l y  no t  au tho r i zed  by  s ta tu te  and  i n

any event  i t  is  not  c lear  f rom the record as to  exact ly  when and

on  wha t  reg i s te rs  such  me thod  was  used .
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B.  The est imate which was made by the State audi tor  o f  sa les

taxes due to  the State and which suppor ts  the determinat ion under

rev iew is  adequate as to  method in  v iew of  the condi t ion of  appl icant 's

books and records. The applicant has not produced records which

are adequate ly  segregated so that  separate audi ts  of  drug i tems

and of non-drug items coul-d be made and he certainly has not produced

such  an  aud i t  h imse l f .

C.  Appl icant  has been g iven more than suf f ic ient  oppor tuni ty

to show correct ions and modi f icat ions to  the State 's  audi t .  The

mistake of  $400.00 in  taxable sa les on one tax return referred to

in  paragraph 6 (e)  is  i r re levant  s ince i t  is  the accuracy of  the

f igures for  taxable sa les which are in  issue and which are the

subject  o f  the est imate and assessment  under  rev iew.  The only

occasion when applicant has come fo::r,sard with better f igures on

which a bet ter  est imate and assessment  can be made is  on the re-audi t

re ferred to  in  paragraph l l  (c) .  The determinat ion under  rev iew

wi l l  be  mod i f i ed  acco rd ing l y .

DETERMIIIATION

The determination under review for

The determination under review for

redetermined in accordance with paragraph

and together  wi th  the f i rs t  determinat ion

the f i rs t  per iod is  correct .

the second per iod is

11(c)  and paragraph r rCr l

const i tu tes the fo l lowing:
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Ticonderoga

Saranac Lake

Lake Plac id

e la t t sbu rgh

Liquor  Store

Tax

;  2  , 7O4 .39
3 ,603 .03

2  , 7O4 .39
3  , 448  . 06

5 , I 56 .75
4 ,847  .OB

14  , 609  . 67
7  , 947  .O9

64 I . Lg
709 .95

Pen .  &  I n t .

$  727  . 96
1 ,0 r9 .65

849 .43
975 .60

L  , 47  4  . 22
r  , 432  . 43

4 ,744 . rO
2  , 244 .95

164 .62
I92 .97

T o t a l

$  3  , 432  . rB
4 ,622 .68

3  , 553  . 92
4 ,423 .66

6 ,630  . 97
6 ,27  9 .5 r

19 ,353 .77
ro ,L92 .O4

805 .81
902 .72

$ 4 6  , 8 7  9  . 6 8

Sa id  sums are  due together

b e  c o m p u t e d  u n d e r  s e c t i o n  I t 4 5

DATED: Albany, New York
J a n u a r y  2 2 ,  L 9 7 6

$ I4 ,016 .87 s60 ,896 .55

w i th  such  fu r the r  i n te res t  as  sha l l

o f  the Tax Law.

STATE TAX COMMTSSION

PRESIDENT

COMMISSIONER


