
STATE OF NEW YORK
STATE TAX COMI"IISSION

In  the Mat ter  of  the Pet i t ion

o f

PAUL SHEBAR
d/b/a FREEPORT UTILITIES CO.

For a Redetermination of a Deficiency or
a Revis ion of  a Determinat ion or  a Refund
of  Sal -es and Use
Taxes under  Ar t ic le(s)  28 A 29 of  the
Tax Law for the XEafrQB' or Period (x)
6 /V68  th rough  B /3 I /70 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Donna Scranton , being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Flnance, over 18 years of

a g e ,  a n d  t h a t  o n  t h e  l O t h d a y  o f  S e p t e m b e r  , 1 9 7 6 ,  s h e  s e r v e d  t h e  w i t h l n

Not l ce  o f  De te rm ina t i on by (***+fite*) mail upon Paul Shebar a/n/a
I l r raanaz .  l -

;;;ii;i;s Co. (xear*f,qrxt***Vsctrf} the petitioner in the within proceedlng,

by enclosing a t,rue copy thereof in a securely sealed postpatd wrapper addressed

as fo l tows:  Paul  Shebar
d /b /a  F reepor t  U t i l i t i es  Co .
40  Nor th  Ma ln  S t ree t
Freepor t ,  New York a1520

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post offtce or off lcial depository) under the exclusive care and custody of

the  Un l ted  Sta tes  Pos ta l  Serv ice  w i th in  the  Sta te  o f  New York .

That deponent further says that the said addressee is the (rp2f*qgpf*kt{lp

gft f t rc) pet i t ioner herein and that the address set forth on sald nrapper is the

last known address of the (rpnX*eelF,f*kl^Lqxg*xq*) pet,ltloner.

Sworn

1 0 t h

to

d a y

before  me th is

o f  S e p t e m b e r  ,  L 9 7 6 .

rA-3 (2/76)
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t U . .
I' ' -/-----
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STATE TAX COMM|SSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L A A N Y ,  N . Y .  1 2 2 2 7

Septemben 10, 1976

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoilE: rsrar 457- 3850

r Paul Shebar
d/b/a Fr.eepont Utll l t les Co.
40 North Maln Street
Fneeport, New Yonk 11520

Dean Mr. Sheban:

Please take notice of the DE1ERMINATION
of the State Tax Commission enclosed herewith.

Please take further notice that pursuant to
Sect ion(s)  t t38 & 1443 of  the Tax Law,  any
proceeding in court to ieviett an adverse deci-
sion must be cormnenced within 4 mOnthg
from the date of this not ice.

Inquiries concerning the computation of
due or refund alLonred in accordance with

decision or concerning any other rnraL
hereto rnay be addressed to the und
will be referred to the proper pa

Enc.

cc: ist60t'*Em':x*nme***99fi*r*:

Taxing Bureauts Representat ive:

I

rA -1 .12  (L176)

NG OFFTCER

tax
th is

relative



STATE OF NFW YORK

STATE TAX COMMISSION

In the Matter of the Application

OI

PAUL SHEBAR
d/b/a FREEPORT UTILITIES CO.

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articies 28 and 29 of. the Tax Low for the
Per iod June I  ,  I968 through August  3 l  ,
r970.

DETERMINATIO N

Appl icant ,  PauI  Shebar ,  d /b/a Freepor t  Ut i l i t ies Co. ,  a t  40 Nor th

Main Street ,  Freepor t ,  NewYork 11520,  appl ied for  rev is ion of  a

determinat ion or  for  re fund of  sa les and use taxes underAr t ic les 2B and

29 of .  the Tax Law for  the per iod June 1,  l968 through August  3 I  ,  1970.

The taxpayer made t imely application for a formal hearing

which was scheduled at  the of f ices of  the State Tax Commiss ion at  Two

Wor ld  T rade  Cen te r ,  NewYork ,  NewYork ,  on  November  20 ,  I 975  a t  2 :00  P .M.

before Nigel  G.  Wr ight ,  Hear ing Of f icer .  The appl icant  submit ted h is  case

to the State Tax Commiss ion based on the mater ia l  in  the f i le .  The State

Tax Commiss ion renders the fo i lowinq decis ion af ter  due considerat ion of

sa id record.
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ISSUES

i .  Was the appl icant ,  PauI  Shebar ,  a /b/a Freepor t  Ut i l i t ies Co.  ,

ent i t led to  a credi t  and a refund of  sa les taxes a l readv paid on sa les made

on open account to customers whose accounts were subsequently found to

be uncollectible ?

II.  Where customers on open account made payments undifferentiated

with respect to part icular sales, or the sales tax payable thereon, was the

earl iest payment received by the applicant, Paul Shebar d/b/a FreeporL Uti l i t ies

Co. ,  to  be considered f i rs t  as payment  of  the ent i re  sa les tax due on a l l  sa les

to that  account?

FiW

l.  Appl icant,  Paul  Shebar,  d/b/a Freeport  Ut i l i t ies Company (hereinafter

"Freepor t " )  ,  has so ld qas and e lect r ic  appi iances at  wholesale to  bui ld ing

contractors s ince pr ior  to  August  l ,  1965.  Appl icant ,  Freepor t ,  t imely  f i led

New York State sa les and use tax returns for  the per iod June I ,  l96B through

November 30,  f  970.  A11 sales taxes ind icated were t imely  paid.

2 .  App l i can t ,  F reepor t ,  c l a imed  a  c red i t  o f  $754 .78  on  h i s  sa ies  tax

return for  the per iod ended November 30,  1968,  based on appl icant 's  wr i te-of f

o f  bad  deb ts .

3.  A f ie ld  audi t  was made on the accounts of  appl icant ,  Freepor t ,  and

on May 9,  I969 a Not ice of  Determinat ion and Demand for  Payment  of  Sales
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and  Use  Tax  Due  was  i ssued  on  No t i ce  No .  90 ,704 ,259  fo r  a  tax  o f  $685 .09

p lus  i n te res t  o f  $ f  5 .84  f o r  a  t o ta l  o f  $700 .93 .

4.  As a resul t  o f  a  fur ther  f ie ld  audi t  for  the per iod lune I ,  I968

through August  31 ,  1970,  a Not ice of  Determinat ion and Demand for  Payment

of  Sales and Use Taxes Due was issued on JuIy  29,  L97I  under  F i le  No.

90 ,745 ,970  f . o r  a  t ax  o f  $282 .62  p l us  pena l t y  and  i n te res t  o f  S59 .35 ,  f o r  a

tota l  o f  $341.97.  The addi t ional  tax demanded was due to d isa l lowance by

the Sales Tax Bureau of  credi t  c la imed by appl icant ,  Freepor t ,  on the sa les

tax return for  the per iod ended February 28,  1970.

5.  Appl icant ,  Freepor t ,  t imely  f i led an appl icat ion for  rev is ion of

determinat ion and asked that  both determinat ion No.  90,704,  259 and No.

90 ,745 ,970  be  cons ide red  a t  t he  same fo rma l  hea r ing .

6. Audit of the applicant, Freeport 's books and records for the

per iod  June  1 ,  I 96B  to  Augus t  3 I  ,  L970 ,  f ound  tha t  t he  app l i can t  ma in ta ined

a complete double-entry set of books and support ing records. They were

found to be accurate and were accepted by the Sales Tax Bureau.

7. The Sales Tax Bureau audit found no impropriety in the applicant,

Freeporl 's determination of what accounts were uncollectibie or when they

became "bad debts" .  The appl icant ,  Freepor t ,  u t i l ized Dun & Bradstreet

ratings in extending credit and their law department for col lection service.
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Analys is  of  the customers '  accounts for  which credi t  was c la imed ver i f ied

that  tax was repor ted on these sa les;  that  co l lect ion act ion was f ru i t less in

each case; and that there was a bad debt write-off .

B.  Appl icant ,  Freepor t ,  appl ied payments on account  by debtors to

the f i rs t  invoice amount  owed on a " f i rs t - in ,  f i rs t -out"  bas is .

CONCLUSIONS OF LAW

A. That  the State Tax Commiss ion by s tatute is  author ized to

exclude from taxable receipts, or to refund sales taxes already paid on

amounts represent ing sa les where the charge has been ascer ta ined to  be

uncol lect ib le ,  and to  prov ide for  the same by regulat ions.  Sect ion i132(e)

Ar t ic le  28 of .  the Tax Law.  (As added by Chapter  962,  Laws of  1966)  .

B.  That  the  vendor  i s  requ i red  by  the  Tax  Law,  sec t ion  1132(a)

to  co l lec t  the  sa les  tax  when co l lec t ing  the  pr i -ce  o f  the  sa le .  Th is  sa les

tax  app l ies  to  the  en t i re  sa le ,  whether  the  pr lce  is  in  cash,  o r  par t l y  in  an

account  rece ivab le .  The en t i re  sa les  tax  must  be  pa id  to  the  Sa les  Tax

Bureau when the sales tax return for the current per iod is t imely f i led. Tax

L a w ,  s e c t i o n  f  i 3 7 ( a )  .

C.  Tha t  du r ing  the  pe r iod  June  1 ,  1968  th roughAugus t  3 ] ,  1970 ,  i t

was assumed that  the f i rs t  cash received by a vendor  was for  the ent i re  sa les

tax due on the sa le.  The Tax Law (sect ion 1132(d))  expl ic i t ly  prov ided that  a

d i f ferent  ru le  could be adopted only  by a regulat ion of  the Tax Commiss ion.

Regulat ion 525.5 then in  ef fect  which prov ided for  uncol lect ib le  accounts under
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sect ion 1I32(e)  of  the Tax Law stated that  such accounts shal l  reduce qross

sales only where the vendor would otherwise lose money by being required

to pay the State more than he collects from the purchaser. The applicant has

not  shown such a s i tuat ion ex is ted in  th is  case.

D.  That  the penal t ies on the determinat ions are abated.  In terest

shal l  be charged in  accordance wi th  the Tax Law.  The appl icat ion of  Paul

Shebar, d/b/a Freeport Uti l i t ies Company is otherwise denied.

DATED: Albany, New York
Sep tember  10 ,  l - 976

COMMiSSION

._z_

COMMISSION

ESIDENT

COMMISSIONER


