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STATE OF NEW YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion

o f
SOUTIIERN TIER IRON WORKS

DIVISION OF CIVES CORPORATION
For a Redeterninat ion of a Def lctency or
a Revlsion of a Determinat lon or a Refund
of  Sa1es & Use
Taxes under  Ar t i c le (s )  28  & 29  o f  the
?ax Law for the eoo(rXxx Periodfti
March 1, L969 throuqh February 28, 1973.

State of New York
County of Albanv

Catherine Steele ,  betng duly eworn, deposes and says that

she ls an employee of the Department of Taxation and Flnance, over 18 years of

age, and that on the 29th day of Novernber , L9 76, she served the withln

Notice of Determination by {oorx**!od) mail upon Southern Tier Iron Works

AFTIDAVIT OF MAILING

by

a s

enclosing a

fo l lows:

Division or civffipfiffi9{AF.tge$ rhe petltioner tn rhe wirhin proceedtng,

true copy thereof in a securely seaLed postpaLd wrapper addressed
Southern Tier Iron Works
Piv is ion of  Cives Corporat ion
Shaw Road, P.O. Box K
Conkl-in, New york 13748

and by deposit ing same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off ic lal  deposltory) under the exclugive care and cusLody of

the Unlted States Postal  Servlce withtn the State of New York.

That deponent further says that the said addressee is the (rcpexeuoCtre<

oOrrXe) pe[itLoner herein and that the addrees set forth on sald wrapper ie the

last known address of the (xepo*stabircg:oe{fui petlttoner.

Sworn to before rne this

29f-h. day of November

rA-3 (2/76)

,  Lg76



STATE OF NEW YORK
SIATE TAX COMMISSION

In the Matter of the Pet i t ion

o f
SOUTHERN TIER IRON WORKS

DIVISION OF CI\ZES CORPORATION
For a Redeterminat ion of a Def ic iency or
a Revision of a Determination or a Refund
of  Sa les  & Use
Taxes under  Ar t i c le (s )Zg & 29  o f  the
Tax Law for the Aa*tQ(lx:ox Period$|
March 1, 1969 through February 28,

by enclosing a

as  foL lows:

L973 .

AFFIDAVIT OF MAITING

State of New York
County of Albany

Cather ine  Stee le , belng duly sworn, deposes end saya that

she ls an employee of the Department of Taxatlon and Flnance, over L8 yeare of

age, and that on the 29th day of November , Ln6 , she sented Ehe withln

Not ice of  Determinat ion by *oeffifl€dl nall upon John S. Donovan

(representatlve of) the petitioner ln the withln proceeding,

true copy thereof in a securely sealed postpaid wrapper addressed

,fohn S. Donovan, Esq.
Cives Corporation
LOA South Bay Road
North Syracuse, New York L32I2

and by depositing same enclosed ln a postpald properly addressed rilrapper ln a

(Post off ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Servlce withln the State of New York.

That deponent further says that the sald addresaee ls the (representative

of the) petltloner herein and ttrat the address set forth on sald lrrspper ie the

last known address of the (representative of the) petl.tloneq\

Sworn

2gt}:'

to before rne this

day of November

rA-3 (2176)

,  Lg76



ffi
STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L E A N Y ,  N . Y .  1 2 2 2 7

ltoveorber 29r L976

A O O R E S S  Y O U R  R E P L Y  T O

T E L E P H O N E :  ( 5 t B 457-3850

r Southern Tter lron nbrk!
Dlvlaton of Clves Corporetlon
Shaw Road, P.O. Box K
Conklt n. ilew Vorlc L3748

Gentlemen r
?Lease take notice of the DlillEF{IIihTION
of the State Tax Cornrnission enclosed herewith.

Please take further not ice that Pursuant to
Sect ion(s) 1138 & 1243 of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion must be comcnenced within 4 nonthg
from the date of this not ice.

Tnquiries concerning the computation of tax
due or refund allo'vred in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They
will be referred to the proper party for reply.

Enc .

c c :

Eupcrvlelng Tax

peritioner' s RepresentatEgsltttg offLcer

Taxing Bureauts Representat ive:

rA -1 .12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of  the Appl icat ion

o f

SOUTHERN TIER IRON WORKS
DIVISION OF CIVES CORPOMTION

for Revision of a Determination or for
Refund of Sales and Use Taxes under
Articles 28 and 29 of the Tax Law for
the Period March 1, L969 through
February  28 ,  L973.

Whether purchases of machinery and

r icator-erector  were exempt  f rom sales

DETERMINATION

Appl icant ,  Southern T ier  I ron Works Div is ion of  Cives

Corporat ion,  Shaw Road,  P.O.  Box K,  Conkl in ,  New York L3748,

appl ied for  a  rev is ion of  a  determinat ion or  for  re fund of

sales and use taxes r:nder Art icles 28 and 29 of the Tax Law

for  the per iod March l ,  f969 through February 28,  L973.

A formal hearing was held at the off ices of the State

Tax Cormniss ion,  B inghamton,  New York on October  9,  L974,  before

L.  Rober t  Le isner ,  Hear ing Of fLcer .  The taxpayer  appeared by

John S.  Donovan,  Esq.  The Sales Tax Bureau appeared by Saul

Hecke lman,  Esq . ,  ( James  A .  Sco t t ,  Esq .  o f  counse l )

ISSUE

equipment by a fab-

tax .
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FINDINGS OF FACT

1.  Southern T ier  I ron Works Div is ion of  Cives Corporat ion,

(here inaf ter  re ferred to  as "Southern T ier"  or  "appl icant" ) ,

t . imely f i led New York State sales and use tax returns covering

the per iod March 1,  L969 through February 28,  L973.

2. A notice of determinaLion and demand for payment of

sa les and use taxes due and penal t ies and in terest  thereon,  for

the per iod March L,  L969 through February 28,  L973,  was issued

against  Southern T ier  by the Sales Tax Bureau on October  9,  L973,

unde r  No t i ce  No .  90 ,751 ,068 .

3.  Southern T ier  appl ied for  a  rev is ion of  the determinat ion

of  the def ic ienc ies in  sa les and use taxes.

4.  Southern T ier  is  a  fabr icator  o f  s t ructura l  s tee l ,  wi th

fac i l i t ies Located at  Conkl in ,  New York.  Except  for  a  few rare

sales of  s tock i tems and fabr icat ions. for  de l ivery only  (ad-

m i t t ed l y  t o ta l l i ng  l ess  than  25% o f  g ross  sa les ) ,  app l i can t ' s

sales during the period in question were primari ly sales made

by successfu l ly  b idd ing to  furn ish and erect  s t ructura l  s tee l

for  var ious construct ion pro jects .  Appl icant  d id  no erect ion work

i t se l f ,  bu t  wou ld  so l i c i t  b ids  on  a  pa r t i cu la r  j ob  f rom p rospec -

t ive subcontract ing erectors and would use the low b id p lus a

markup for overhead in calculating i ts own bid to the owner or

genera l  contractor .  Southern T ier  d id  not  make a prof i t  on the



steel  erect ion work.
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In  fac t ,  i t  showed a  loss  o f  $13,000.00

on said work during the audit period.

5. The Sales Tax Bureau asserted that. purchases of shop mach-

inery and equipment used in fabrication and purchases of material

incorporated into such machinery and equipment were subject to

sa les  and  use  taxes  o f  $10 ,880 .12 ,  on  the  theo ry  tha t  where  s tee l

fabr icaLed by the appl icant  was erected on pro jects  for  which the

appl icant  had contracted to  furn ish and erect  same,  i t  was not

"for Sale" and the machinery and equipment were not, therefore,

exempt from tax.

6.  The appl icant  asser ted that  the purchase of  machinery and

equipment or rraterials incorporated into said machinery and equip-

ment r^7ere exempt from tax under former section 1115 (a) (f 2) of the

Tax Law vilrich exempted purchases of machinery and equipment for

use or consumption directly and exclusively in the production of

tangib le personal  proper ty  for  sa le.

CONCLUSIONS OF LAW

A. That  s tee l  fabr icated by appl icant  and erecEed by i ts

subcontractors on construct ion pro jects  for  which appl icanf  had

contracted to  furn ish and erect  s t ructura l  s tee l ,  was fabr icated

for  appl icant 's  oT/rn use and d id not  const i tu te tangib le personal

p rope r t y  f o r  sa le .

B. Thar the shop machinery and equipment used in fabricating
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such st ructura l  s tee l  d id  not  const i tu te machinery or  equip-

ment for use or consumption directly and exclusively in the

production of tangible personal property within the meaning

and in tent  o f  former sect ion l l f5(a)  ( f2)  o f  the Tax Law.

c.  That  appl icanL's  purchases of  machinery and equip-

ment and materials incorporated into machinery and equipment

dur ing the per iod March 1,  L969 through February 28,  L973,  are

subject to sales and use tax and are noL exempt from same under

former sect ion 1115 (a)  (L2)  of  the Tax Law.

D. That the application for a revision of the determination

of  the def ic ienc ies in  sa les and use taxes is  hereby denied '

DATED: Albany, New York
November 29,  L976

COMMISSION


