
STATE OF NEW YORK
STATE TAX COMMISSION

I n  t he  Ma t te r  o f  t he  Pe t i t i on

o f

TRI DELTA CONSTRUCTION CORPOMTION

For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of Sales and Use
Taxes under Article (s) 28 and 29 of the
Tax Law for the )brx{€}xs( Period (X).lune
1.  L97L th roush Februarv  15-  

'1972

Sworn to before me th is

19th day of August , L9 76

AFFIDAVIT OF },IAILING

State of New York
County of Albany

Cafmen Mottolese ,  being duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age,  and tha t  on  the  19 th  day  o f  August  ,1976,  she served thewi th in

Notice of Determination by (e*X*tds{) mail uPon Tri Delta Construction

Corporation >€xpoosxrgoixx>lpGi the petitioner ln the within proceedlng'

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed

as fo l lows:  Tr i  De l ta  Const ruc t ion  Corpora t ion
L299 Union Road
I'Iest Seneca, New York 14224

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service withln the State of New York.

That deponent further says that the said addressee is the (Xmmf*lgFlX*x

dzZV4 pet i t ioner herein and that the address set forth on said wraPPer ls the

last known address of the (t5trte**h+FiX**&*h*k petltioner.

rA- 3 (2 /7 6)

L.t z"r, o,z, /''*'7r- o-,



STATE OF NEW YORK
STATE TAX COMMISSION

In the l"latter of the Petit ion

o f

TRI DELTA CONSTRUCTION CORPORATIOI\

For a Redeterminat ion of  a Def ic iency or  :
a  Revis ion of  a Determinat lon or  a Refund
of Sales and Use :
Taxes  under  Ar t i c le (s )  28  a ' .d  29  o f  the
Tax Law for the WoO(xXAX Perlod €S Jr"me :
1. L97L throueh Februarv 15. L972.

AFFIDAVIT OF MAILING

State of New York
County of Albany

Carmen Mottolese ,  belng duly sworn, deposes and says that

she is an employee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 19th day of August

Notice of Determination by (gSOE*fdeSjI mail upon

(representative Ql:e*reea**rip3 of) the petitioner ln the within proceeding,

by enclosing a true copy thereof l -n a securely sealed postpald wrapper addressed
W i l l i a m  P a s t o r e ,  E s q .

as  fo l lows:  Nor ton ,  Sacks ,  Mo l ineaux  &
Pasto re ,  Esqs .

230 Park Avenue
New York, New York 10017

and by deposit ing same enclosed in a postpaid properly addressed wrapper ln a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

t ,he United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of Lhe) pet i t ioner herein and that the address set forth on said l t raPPer is the

last known address of the (representat ive of the) Pet i t ioner.

Sworn to before me this

19 th  day  o f  August  ,  1916.

, L976 , she served the wlthin
Wil l iaur Pastore,  Esq.

rA-3 (2176)
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STATE TAX COMMISSION

t- Tri  Del ta Construct ion
L299 Union Road
West Seneca, New York

Gent lemen:

STATE O.F NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

August L9, L976

A D O R E S S  Y O U R  R E P L Y  T O

T E L E ' H o N E :  r s r e l  4 5  7 -  3 8 5 0

Corporat ion

L4224

Please take not ice of the DETERMINATION
of  the  Sta te  Tax  Commiss ion  enc losed herewi th ,

Please take fur ther  not ice that  pursuant  to

Sec t i on (s )  1139  and  L243  o f  t he  Tax  Law,  &nY

proceeding in  cour t  to  rev iew an adverse deci -

s ion must  be commenced wi th in 4 mOnths
f rom the  da te  o f  t h i s  no t i ce .

Inqui r ies concerning the computat ion of  tax
due or  refund a l lowed in accordance wi th th is
decis ion or  concerning any other  mat ter  re l -at ive
hereto may be addressed to the unders igned.  They
will be referred to the proper party/f.oy reply.

E n c .

c c :

6p6rvising Tax
ear ing Off icer

Pet i t ioner '  s  Representa t ive  :

Tax ing  Bu reau ' s  Rep resen ta t i ve :

rA -1  .  12  ( r /7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the Mat ter  o f  the Appl icat ion

o f

TRI DELfA CONSTRUCTION CORPORATION

for  a Revis ion of  a  Determinat ion or
for  Refund of  Sales and Use Taxes under
Ar t ic les 28 and 29 of  the Tax Law for
the Per iod June 1,  L97I  through February 15,
7972 .

DETERMINATION

Appl icant ,  Tr i  Del ta  Construct ion Corporat ion,  appl ied for

a rev is ion of  a  determinat ion or  for  re fund of  sa les and use

taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

June l ,  1977 through February J-5,  L972.

A formal  hear ins was held at  the of f ices of  the State Tax

Commiss ion,  B0 Centre Street ,  New York,  New York,  or t  December 11,

L973,  before L.  Rober t  Le isner ,  Hear ing Of f icer .  The taxpayer

was represented by Eugene R. Gallagher and the Sales Tax Bureau

was  rep resen ted  by  Sau l  Hecke lman ,  Esq . ,  (So lomon  S ies ,  Esq . ,  o f

counse l ) .
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ISSUE

whether  or  not  the taxpayer  is  ent i t led to  a refund for

i nc reased  sa les  taxes  pa id  by  i t  w i th  respec t  t o  a  cons t ruc t i on

contract  entered in to pr ior  Lo the enactment  of  the law increasing

the  sa les  t ax .

FINDINGS OF FACT

l .  The taxpayer ,  Tr i  Del ta  Construct ion Corporat ion,  t imely

f i led New l .ork  State sa les and use tax returns for  the per iod in

i ssue .  Taxpaye r  made  app l i ca t i on  on  Februa ty  24 ,  L972 ,  f o r  a

re fund  o f  t he  add i t i ona l  L% in  sa les  tax  i t  pa id  a f te r  June  1 ,  L97L '

wi th  respect  to  a construct ion contract  entered in to pr ior  to  the

enactment  of  the law increasing the sa les tax.

2 .  BV  le t te r  da ted  Oc tobe r  l ,  L972 ,  t he  Aud i t  and  Rev iew  Un i t

o f  the Sales Tax l lureau reversed a prev ious determinat ion dated

Augus t  25 ,  I g72 ,  and  d i sa l l owed  the  re fund  o f  t he  i nc reased  sa les

tax  pa id  by  the  taxpaye r  i n  t he  amoun t  o f  $3 ,018 .39 .  I t  i s  t h i s

appl icat ion for  re fund and subsequent  re ject ion that  is  the subject

o f  t he  w i th in  ma t te r .

3 .  On  o r  abou t  March  19 ,  I g7L ,  t he  taxpaye r  en te red  i n to  a

cons t ruc t i on  con t rac t  w i th  the  S ta te  Un ive rs i t y  Cons t ruc t i on  Fund

(here inaf ter  re ferred to  as the "Fund")  to  excavate and per form

si te  work for  a  lake at  the State Univers i ty  o f  New York at  Buf fa lo ,

Amhers t  s i t e .
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4. The contract was competit ively bid and awarded to taxpayer

as a resul t  o f  i ts  proposal  dated February 3,  I97I .

5 .  The construct ion contract  prov ided among other  th ings,

that  taxpayer  be paid var ious speci f ied uni t  pr ices per  cubic

yard of  ear th excavated,  rock excavated,  unsui tab le mater ia l

excavated and hauled of f -s i te ,  granular  f i l ter  mater ia l  (Type A)

p laced and se lected granular  f i l l  ( rype B)  p laced.

6.  The uni t  pr ices speci f ied for  each i tem of  work and

material varied depending upon whether the estimated quantity

was increased or  decreased.

7.  The to ta l  base contract  pr ice ca lcu lated upon est imated

quan t i t i e s  was  91 ,370 ,000 .00  o f  wh i ch  91 ,320 ,000 .00  was  a l l oca ted

for  the work and labor  per formed and $50,000.00 for  the construe-

t ion mater ia ls  suppl ied.

B.  The construct ion mater ia ls  to  be furn ished and p laced

for  the base construct ion contract  consis ted of  s lag,  se lected

granular f i l l  or r ip-rap wtrich materials were purchased by tax-

payer and made a permanent part of the project.

9. The proposal required bidd.ers to include separate prices

for work and labor and for supplies and materials with respect

to four options or alternates that the Fund might elect to add

or  delete f rom the base construct ion contract .  (Exhib i t  "D" ,

P roposa l ,  pp .  P -2 )  .
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l -0 .  The four  a l ternates and the pr ice adjustments proposed

by taxpayer were as fol lows:

WORK

Alternate l- (Add)

Increase area of  Lake
excavat ion-

Al ternate 2 (Deduct)

AMOUI\]II

I I
$100 ,000 .00

Decrease area  o f  Lake excavat ion . s  70 ,000 .00

Al ternate 3 (Deduct)

Decrease addi t ional  area
of  Lake excavat ion.

Al ternate 4 (add)

F ie ld  O f f i ce  T ra i l e rs -P rov ide  4
each of f ice type t ra i lers  wi th
necessary power, water and
san i ta ry  u t i l i t i es .

$ l _2  5 ,  OO0 .00

$  28 ,000 .00

11.  By le t ter  o f  In tent  dated March 18,  I97I ,  the Fund

authorized taxpayer to proceed with the construction work on

March L9,  I97I r  dnd not i f ied taxpayer  that  i ts  proposal  wi th  respeet

to Alternates 1 and 4 were accepted and that Alternates 2 and 3

were re jected.  Subsequent ly ,  the Fund deleted Al ternate 4.  The

rema in ing  a l t e rna te ,  i . e . ,  A l t e rna te  l - ,  t o  i nc rease  the  s i ze  o f

t he  l ake  a rea ,  spec i f i ed  t he  p r i ce  o f  $100 ,0O0 .00 ,  $95 ,900 .00  o f

wh ich  was  fo r  l abo r  and  $4 ,10O.00  fo r  ma te r ia l s .
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!2. By Contract CI:ange Order, the Fund subsequently increased

and decreased the quantity of certain of the contract i tems and

adjusted the to ta l  contract  pr ice as prov ided for  in  Sect ion 4-O3

and 4.05 and Schedule 1 of  the Contract -

13.  Thus,  Contract  c t range order  No.  1 omi t ted 9,826 cubic

yards of  \zpe B se lected granular  f i l l  and resul ted in  a credi t

t o  t he  Fund  o f  a  $54 ,043 .00  based  upon  $5 .50  pe r  cub i c  ya rd  a l l owed

for deductions as provided for in Schedule l- of the Construction

contract at page A-28. Similarly, by Contract Clrange Order No. 5,

the Fund omi t ted 1,OOO cubic  yards of  TYpe A granular  mater ia l

wh ich  resu l ted  i n  a  $ lO ,OOO.OO c red i t  t o  i t  a t  t he  $10 '00  pe r

cubic yard al lowance for deductions as set forth in Schedule I

of the Contract.

l-4. Thre above items related to both work and materials

whereas some of the Contract Clrange Orders do not relate to the

addi t ion or  de let ion of  mater ia l ,  but  on ly  re la te to  the addi t ion

of  work,  i .  e .  ,  Contract  * range Order  Nos.  3 ,  4  and 6 -

15. Ttre taxpayer commenced work in March , I9'1I, and physi-

ca l ly  completed aI I  work in  December I97I .

16 .  The  taxpaye r  pa id  $ I ,480 ,75 I .00  under  the  con t rac t .  o f

t h i s  amoun t ,  $9 ,67O.00  was  fo r  ma te r ia l s  f u rn i shed ,  a I l  o f  wh ich

materials were incorporated into the work and were exempted from

sales tax because of the exempt status of the Fund-
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17.  Taxpayer  d id ,  however ,  pay sa les tax wi th  respect  to

the rental of heavy construction equipment used to perform the

construct ion work and for  fue l ,  o i l  and repai r  par ts  i t  purchased

for said equipment.

18.  Ef fect ive June 1,  I97L,  Tax Law 51105 was amended to

increase the sa les tax for  3% Lo 4%.

19.  Sect ion 4.OI  of  the construct ion contract  prov ides that

taxpayer  receive a to ta l  o f  $1,498,000.00 for  the work and mater ia ls

to be furn ished thereunder  "as increased or  decreased bv addi t ions

or  deduct ions f rom the work covered by the Contract" .

20 .  Sec t i on  4 .O5  p rov ides  tha t  t he  "un i t  p r i ces "  se t  f o r th

on Schedule I ,  the at tached thereto shal l  determine the va lue of

omitted and/or extra work and "in the case of extra work, such

uni t  pr ices shal l  be deemed to inc lude a l l  prof i t ,  overhead,  and

expenses of  whatsoever  k ind and nature of  the Contractor ,  h is

subcontractors and sub-subcontractors and the Contractor agrees

that  he shal l  make no c la im for  any prof i t ,  overhead,  expense or

percentage overr ide in  eonnect ion therewi th" .

2 I .  The Sales Tax Bureau denied the refund asser t ing that

the contract was a t ime-and-material contract and could not be

deemed a qual i f ied preexis t ing contract  a t  the t ime of  the tax

inc rease .
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CONCLUSIONS OF LAW

A. The taxpayer's contract was for construction of improvement

to real property under which the amount payable to the contractor

was f ixed without regard to the cosLs incurred by him and was

irrevocably entered into prior to the date of the enactment of a

law increasing the rate of  sa les tax.

The claimed refund was for taxes on the sale or use of Langible

personal property used solely in the performance of a preexist ing

uni t  pr ice construct ion contract .  Under  sect ion 1119 (a)  (3)  o f  the

Tax Law the taxpayer is entit led to a refund of taxes paid due to

the sa les tax increases on such a preexis t ing construct ion contract .

B.  The taxpayer 's  re fund c la im is  granted.

C. Pursuant to the Tax Law, interest shall  be added to the

total amount due unti l  paid.

DATED: Albany, New York
August  L9,  1976

STATE TA)( COMMISSION

COMMISSIONER
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STATE OF NEW YORK

DEPARTMENT OF TAHTION AND

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Auguat 19, L976

Tri Delta ConstiruetLon CorporatLon
L299 lJnlon Road
Iileat Seneca, New York L4224

Gentlemn:

Please take notice of ttre DEIERMIHATION
of the State Tax Commission enclosed herewith'

Please take further not ice that pursuant to

Sect ion(s) 1139 And 1243 of the Tax Law' any
proeeeding in court to review an adverse deci-

lion must be commenced within 4 mnthe
f rom the  da te  o f  th is  no t ice .

Inquir ies concerning the computat ion of tax
due or refund al towed in accordance with this
decision or coneerning any other matter relative
hereto may be addressed
wil- l  be referred to the

to  the unders igned.  TheY

E n c .

cc :  Pe t i t i one r ' s  Rep

Tax ing  Bu reau ts Representat ive:

{ ' .  /t _ ) - l  i €  J .

FINANCE . :

STATE TAX COMMISSION A D D R E S S  Y O U R  R E P L Y  T

TELEPHONE:  ( ' , 8 )  457 -3850

r

rA -1  .  12  ( r / 7  6 )



STATE OF NEW YORK

STATE TAX COMMTSSION

In  the Mat ter  o f  the Appl icat ion

o f

TRI DELTA CONSTRUCTION CORPORATION

f o r  a  R e v j . s i o n  o f  a  D e t . e r m i n a t i o n  o r

fo r  Refund o f  Sa les  and Use Taxes  under
A r t i c l e s  2 8  a n d  2 9  o f  t h e  T a x  L a w ' f o r
t h e  P e r i o d  J u n e  L ,  I 9 7 L  t h r o u q h  F e b r u a r y  1 5 ,
1 9 7 2 .

DETERMINATION

App l i can t ,  T r i  De l ta  Cons t ruc t i on  Corpo ra t i on ,  app l i ed  fo r

a  rev i s ion  o f  a  de te rm ina t i on  o r  f o r  re fund  o f  sa les  and  use

taxes under  Ar t ic les 28 and 29 of  the Tax Law for  the per iod

June  L ,  197 I  t h rough  Februa ry  15 ,  L972

A formal  hear incr  was held at  the of f ices of  the State Tax

Commiss ion,  B0 Centre Street ,  New york,  New york,  or l  December 11,

Ig l3 ,  be fo re  L .  Rober t  Le i sne r ,  Hear ing  O f f i ee r .  The  taxpaye r

was represented by Eugene R.  Gal lagher  and the Sales Tax Bureau

was  rep resen ted  by  Sau l  Heeke lman ,  Esq . ,  (So lomon  S ies ,  Esq . ,  o f

counse l ) .



V/hether  or

i nc reased  sa les

con t rac t  en te red

the  sa les  t ax .
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I S S U E

no t  t he  taxpaye r  i s  en t i t l ed

taxes  pa id  by  i t  w i th  respec t

i n to  p r i o r  t o  t he  enae tmen t

to a refund for

to  a  cons t ruc t i on

o f  t he  l aw  inc reas ing

Frr{prNcs oF s-cE

1 .  The  taxpaye r ,  T r i  De l ta  Cons t ruc t i on  Corpo ra t i on ,  t ime ly

f i l ed  New York  S ta te  sa les  and  use  tax  re tu rns  fo r  t he  pe r iod  i n

i ssue .  Taxpaye r  made  app l i ca t i on  on  Februa ry  24 ,  L972 ,  f o r  a

re fund  o f  t he  add i t i ona l  L% Ln  sa les  t ax  i t  pa id  a f t e r  June  l ,  Lg7 \ ,

w i th  respec t  t o  a  cons t ruc t i on  con t rac t  en te red  i n to  p r i o r  t o  t he

enac tmen t  o f  t he  l aw  inc reas inq  the  sa les  tax .

2 .  By  l e t t e r  da ted  Oc tobe r  l ,  L972 ,  t he  Aud i t  and  Rev iew  Un i t

o f  t he  Sa les  Tax  Bureau  reve rsed  a  p rev ious  de te rm ina t i on  da ted

Augus t  25 ,  Lg72 ,  and  d i sa l l owed  t he  re fund  o f  t he  i nc reased  sa les

tax  pa id  by  t he  t axpaye r  i n  t he  amoun t  o f  $3 ,018 .39 .  r t  i s  t h i s

app l i ca t i on  fo r  re fund  and  subseguen t  re jec t i on  tha t  i s  t he  sub jec t

o f  t he  w i t h i n  ma t t e r .

3 .  O n  o r  a b o u t  M a r c h  L 9 ,  L 9 7 L ,  t h e  t a x p a y e r  e n t e r e d  i n t o  a

cons t ruc t i on  con t rac t  w i th

(he re ina f te r  re fe r red  to  as

the  S ta te  Un ive rs i t y  Cons t ruc t i on  Fund

the  "Fund" )  t o  excava te  and  pe r fo rm

s i te  work  fo r  a  l ake  a t  t he  S ta te  Un ive rs i t y  o f  New yo rk  a t  Bu f fa lo ,

Amhers t  s i t e .
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4.  The contract  was compet i t ive ly  b id  and awarded to taxpayer

as  a  resu l t  o f  i t s  p roposa l  da ted  Februa ry  3 ,  I 97 I - .

5 .  The construct ion contract  prov ided among other  th ings,

that  taxpayer  be paid var ious speci f ied uni t  pr ices per  cubic

yard of  ear th excavated,  rock excavated,  unsui tab le mater ia l

excava ted  and  hau led  o f f - s i t e ,  g r ranu la r  f i l t e r  ma te r i a l  (Type  A )

p laced  and  se lec ted  g ranu la r  f i l l  (Type  B )  p laced .

6.  The uni t  pr ices speci f ied for  each i tem of  work and

mater ia l  var ied depending upon whether  the est imated quant i ty

was  i nc reased  o r  dec reased .

7 .  The  to ta l  base  con t rac t  p r i ce  ca l cu la ted  upon  es t ima ted

quan t i t i e s  was  91 ,370 ,000 -OO o f  wh i ch  $ I , 320 ,000 ,00  was  a l l oca ted

for  the work and labor  per formed and $50,000.00 for  the construc-

t i on  ma te r ia l s  supp l i ed .

B-  The construct ion mater ia ls  to  be furn ished and p laced

fo r  t he  base  cons t ruc t i on  con t rac t  cons i s ted  o f  s lag r ,  se lee ted

granurar  f i l r  or  r ip- rap which mater iars  were purchased by tax-

payer  and made a permanent  par t  o f  the pro ject -

9.  The proposal  requi red.  b idders to  inc lude separate pr ices

for  work and rabor  and for  suppl ies and macer ia ls  wi th .  respect

to  four  opt ions or  a l ternates that  the Fund miqht  e lect  to  add

or  de le te  f rom the  base  cons t ruc t i on  con t rac t .  (nxh ib i t  , ,D " ,

P roposa l ,  pp .  P -2 ) .
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10.  The four  a l - ternates and the pr ice adjustments proposed

by taxpayer  were as fc>J lows:

WORK AMOUNT

Alternate I  (aaa)

I nc rease  a rea  o f  Lake  I I
excava t i on -  $100 ,000 .00

A l te rna te  2  (Deduc t )

Dec rease  a reao f  Lake  excava t i on .  $  70 ,000 -00

Al ternate 3 (Deduct)

Decrease addi t ional  area
o f  Lake  excava t i on .  $125 ,000 .00

Al ternate 4.  (add)

F ie ld  O f f i ce  T ra i l e rs -p rov ide  4
each of f ice type t ra i lers  wi th
necessary power,  water  and
san i t a r y  u t i l i t i e s .  $  28 ,000 .00

11.  By le t ter  o f  In tent  dated March 18,  Ig7I ,  the Fund

authorized taxpayer to proceed with the construction work on

March L9,  L91L,  dr ld .  not i f ied taxpayer  that  i ts  proposal  wi th  respect

to  Al ternates 1 and 4 were accepted and that  A l ternates 2 and 3

were  re jec ted -  subsequen t ry ,  t he  Fund  de le ted  A l te rna te  4 .  The

rema in ing  a l t e rna te ,  i - e . ,  A l t e rna te  L ,  t o  i nc rease  the  s i ze  o f

t he  l ake  a rea ,  spec i f i ed  t he  p r i ce  o f  g10O,000 .O0 ,  g95 ,900 .00  o f

wh ich  was  fo r  l abo r  and  94 ,100 .00  fo r  ma te r ia l s .
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12" By Contract CLrange Order, the Fund subseguently increased

and decreased the quant i ty  o f  cer ta in  of  the contract  i tems and

ad jus ted  the  to ta l  con i : rac t  p r i ce  as  p rov ided  fo r  i n  Sec t i on  4 -O3

and 4.05 and Schedule l -  o f  the Contract .

13.  Tt rus,  Contract  Change Order  No.  I  omi t ted 9,826 cubic

yards of  TVpe B selected granular  f i l l  and resul ted in  a credi t

t o  t he  Fund  o f  a  $54 rQ43 .00  based  upon  $5 .50  pe r  cub i c  ya rd  a l l owed

for  deduct ions as prov ided for  in  Schedule I  o f  the Construct ion

contract  a t  page A-28.  S imi lar ly ,  by Contract  Change Order  No.  5,

the Fund omi t ted 1,000 cubic  yards of  tYpe A granular  mater ia l

wh i ch  resu l t ed  i n  a  $10 ,000 .00  c red i t  t o  i t  a t  t he  $10 .00  pe r

cubic  yard a l lowance for  deduct ions as set  for th  in  Schedule 1

of  the Contract .

l -4 .  Thre above i tems re lated to  both work and mater ia ls

whereas some of the Contract Change Orders do not relate to the

addi t ion or  de let ion of  mater ia l ,  but  on ly  re la te to  the addi t ion

o f  wo rk ,  i . e . ,  Con t rac t  Change  Orde r  Nos .  3 ,4  and  5 .

15. The taxpayer conrmenced work in March , 1977, and physi-

ca l ly  completed aI I  work in  December L97L.

16 .  Thb  t axpaye r  pa id  $1 ,480 ,751 .00  unde r  t he  con t rac t .  O f

th i s  amoun t ,  $9 ,670 .O0  was  fo r  ma te r ia l s  f u rn i shed ,  a l l  o f  wh ich

materials were incorporated into the work and were exempted from

sales tax because of  the exempt  s tatus of  the Fund.
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17.  Taxpayer  d id ,  however ,  pay sa les tax wi th  respect  to

the renta l  o f  heavy construct ion equipment  used to per form the

construct ion work and for  fue l ,  o i l  and repai r  par ts  i t  purchased

for  sa id equipment-

1 8 .  E f f e c t i v e  J u n e  I ,  I 9 7 I ,  T a x  L a w  9 1 1 0 5  w a s  a m e n d e d  t o

increase the  sa les  tax  fo r  3% Lo 4%.

1 .9 '  Sec t i on  4 .01  o f  t he  cons t ruc t i on  con t rac t  p rov ides  tha t

taxpaye r  rece i ve  a  to ta l  o f  $1 ,498 ,000 .00  fo r  t he  work  and  ma te r ia l s

to be furn ished thereunder  "as increased or  decreased bv addi t ions

or  deduct ions f rom the work covered by the Contract" .

20 .  sec t i on  4 .o5  p rov ides  tha t  t he  "un i t  p r i ces "  se t  f o r th

on Schedule L,  the at tached thereto shal l  determine the va lue of

omi t ted and/or  ext ra work and " in  the case of  ext ra work,  such

uni t  pr ices shal l  be deemed to inc lude a l l  prof i t ,  overhead,  dr ld

expenses of  whatsoever  k ind and nature of  the contractor ,  h is

subcontractors and sub-subcontractors and the Contractor  aqrees

that  he shal l  make no c la im for  any prof i t ,  overhead,  expense or

percentage overr ide in  connect ion therewi th, '  .

2 I .  The  Sa les  Tax  Bureau  den ied  the  re fund ,  asse r t i nq  tha t

the contract  was a t ime-and-mater ia l  contract  and could not  be

deemed a qual i f ied preexis t ing contract  a t  the t ime of  the tax

inc rease  -
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CONCLUSIONS OF LAW

A. The taxpayer 's  contract  was for  construct ion of  improvement

to real property under which the amount payable to Lhe contractor

was f ixed without recrard to the costs incurred bv him and was

i r revocably  entered in to pr ior  to  the date of  the enactment  of  a

law increasing the rate of  sa les tax.

The c la imed refund was for  taxes on the sa le or  use of  tanqib le

personal  proper ty  used so le ly  in  the per formance of  a  preexis t ing

un i t  p r i ce  cons t ruc t i on  con t rac t .  Under  sec t i on  1119  (a )  (3 )  o f  t he

Tax Law the taxpaver is entit led to a refund of taxes paid due to

the sa les tax increases on such a preexis t ing construct ion contract .

B.  The taxpayer 's  re fund c la im is  granted.

C.  Pursuant  to  the Tax Law,  in terest  shaI l  be added to the

tota l  amount  due unt i l  pa id.

DATED: Albany, New York
August  L9 ,  L976

STATE TAX COMMISSION

COMMISSIONER

\t",c,n " C-1pi^,^--- -
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COMMISSIONER "


