
STATE OF NEW YORK
STATE TAX COMMISSION

In the l ' lat ter of  the Pet i t ion
o f

YONKERS PLUMBING & HEATING SUPPLY CORP.
and

ABRAHAM N. BURACK,
Ind iv idua l l y  and as  an  Of f i cer

For a Redeterm-inat ion of a Def ic iency or
a RevLsion of a Determinat ion or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the)@Q{$ffi Period {S

State of New York
County of A1bany

AFFIDAVIT OF I\,IAILING

Catherine Steele ,  being duly sworn, deposes and says that

she is an enployee of the Department of Taxat ion and Finance, over 18 years of

age, and that on the 13th day of August ,  L9 76, she served the wlthin

Notice of Determination by (aerxS8f@ mail upon YO\IKERS PLIrMBING

HEATING SUppL1. CORp.Srxpe*xka<bdxrxo6) the petitioner in the within proceedlng'

by enclosing a true copy thereof ln a securely sealed postpaid wrapper addressed

as fol tows: Yonkers Plurnbing & Heat ing Supply Corp.
L66 Yonkers Avenue
Yonkers, New York

and by deposit ing same enclosed in a postpaid properly addressed l t rapper ln a

(posr off ice or off lc ial  depository) under the exctuslve cate and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee is the (xEgossmn€*fux

>dxtbs) pet i t ioner herein and that the address set forth on said l t rapper ls the

last known address of the >(xee'@&at*xer:o6<$c*<petitioner.

Sworn to before me this

13 th  day  o f  Aucrus t

rA-3 (2/76)

,  19 ' 76



STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  o f  the PeEi t ion
o f

YONKERS PLUMBING & HEATING SUPPLY CORP.
and

.ABRAHAM N* BURACK^ - -.
_Inor-vr_qualrv an(r as- arL ol'tt cer! 'or a KedeEerf innaElon oI a uel]-c]-ency or
a Revlsion of a Determinat lon or a Refund
o f  S a l e s  &  U s e
Taxes under  Ar t i c le  (s )  28  & 29  o f  the
Tax Law for the Yoat{*5nx Period (e$

e

State of New York
County of.  Albanv

AFFIDAVIT OF MAILING

securely sealed postpaid rdrapper addressed

Individually and as an Off icer
Heating Supply Corp.

Cather ine  Stee le , being duly sworn, deposes and says that

she is  an employee of  the Department  of  Taxat ion and Finance,  over  18 years of

age, and that on the 13th day ofAugust ,  L976,  she served the  w i th in

Notice of Determination by toetxs*ied| mail upon ABRAHAM N. BURACK

Qfg$te*XSiliElS95xOO} the petitioner ln the within proceedlng,

by encloslng a true copy thereof in a

a s  f o l l o w s : Abraham N. Burack,
Yonkers Plumbing *
166 Yonkers Avenue
Yonkers, New York

and by deposlt ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the said addressee is the (lfdf€lrasoa:3lg!€.

x*xtfre) petitioner herein and that the address set forth on said rrrapper is the

last known address of the :(xeeoe,rrofiEbi:re<:o6<rbei peritioner.

Sworn to before me this

13 th  day  o f  August  ,  L976.

rA-3 (2/76)



STATE OF NEW YORK
STATE TAX COMMISSION

In  the I ' la l ter  of  the Pet i t ion
o f

YONKERS PLUMBTNG & HEATTNG SUPPLY CORP.
and

ABRAHAM N. BURACK,
Jnditriduallv and as- an^Of.f icer
!  or  a KeqeEerf f iLnaElon oI  a uef ! -c j .ency or
a Revis ion of  a Determinat lon or  a Refund
o f  S a l e s  &  U s e
Taxes under Ar t ic l -e (s)  28 & 29 of  the
Tax Law for the reerr(xxrx Period(e)

State of New York
County of Albany

AFFIDAVIT OF I.{AILING

catherine steele , being duly sworn, deposes and says that

she is an empLoyee of the Department,  of  Taxat ion and Finance, over 18 years of

age,  and thar  on  the  13 th  day  o f  August  ,  Ln6,  she  served the  w l th in

Notice of Determination by >(coodf,lcd! maiL upon ELr B. FrNE, cPA

(representat ive of)  the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securety seaLed postpaid wrapper addreseed

a s  f o l l o w s :  E l i  B .  F i n e ,  c P A
31 South Broadway
Yonkers, New York

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the excluslve care and custody of

the United States Pcstal  Service within the State of New York.

That deponent further says that the said addressee is the (representat ive

of the) pet i t ioner herein and that the address set forth on sald nrapper ls the

last known address of the (representat ive of the) pet i t ioner.

Sworn to before me thls

I3th day of AugusL

rA- 3 (2 /7 6)

,  L976



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Augurt 13, 1975

ADORESS 
"Or *  

^ r " ' - "  t o

TELEpHoNE: 1r t$57-385O

r
tqrlscrs plunbtJrg & neatlng sug)ly Corp.
166 Y6ken Arr$tui
Yqrkars, tr€ry York

Oantlsanl
Please take notice of the Dg1fERlttmTIO[
of the State Tax Commission encLosed heremith.

Please take further not ice that pursuant to
Sect ion(s) U38 e 1243 of the Tax ,Law, any
proceeding in court to reviert an adverse deci-
sion must be conunenced within 4 p6ftlff
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allowed in accordance
decision or concerning any other ma

hereto rnay be addressed to the
wiLl be referred to the ProPer

V

Enc.

Pet i t ioner  I  s  Represent

Taxing Bureau's RePresentat ive:

with th is
r rela

Lrtna Tax
rlng Ofltccr

rA - l - .  12  ( r / 7  6 )



STATE TAX COMMISSION

SIATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Auguot 13, f976

Abralrem H. Frrack, rndl,vldually and at an Offlcrr
Yonkers Plunbirry & battng $upply Corlt.
166 Yonlscra Avsnuc
Yorrkors, 8cr lork

Doar !lr. Burackr
Please take notice of the DElfEru'Ililf,tl0ll
of the State Tax Conrnission enclosed herenrith'

Please take further not ice that pursuant to

secr ion( " ;1138 & L243 o f  the  Tax  Lawr  anY
proceeding in court to review an adverse deci-

sion must be conunenced within 4 rcntlff

f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax
due or refund allorued in accordance with this
decision or concerning any other matter relat ive
hereto rnay be addressed to the undersigned. They

will be referred to the ProPer party for reply.

A D O R E S S  Y O U R  R E P L Y  T O ,

TELEPHONE:  . ' , . ,  457-385O

r

E n c .

c c :  P e t i t i o n e r r s

SupcrvlcLng lax
Searl,ng Offlccr

Representat ive:

Taxing Bureau's RePresentat ive:

rA -1 .  12 ( t 176 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Application

o f

YONKERS PLUMBING & HEATING SUPPLY CORP.
anc|.

ABRAHAM N. BURACX,
Ind iv idua l l y  and as  an  Of f i cer

fo r  Rev is ion  o f  a  Determinat ion  or  fo r  Refund
of  Sa les  and Use Taxes  under  Ar t i c les  28  and
29 of the Tax Law for the Period August l ,

1965 th rough May 31 ,  1970.

DETERMINATION

Applicants, Yonkers Plumbing & Heating Supply Corp. and

Abraham N.  Burack,  ind iv idual ly  and as an of f icer ,  166 Yonkers

Avenue,  Yonkers,  New York,  f i led appl icat ions for  rev is ion of  a

determinat ion or  for  re fund of  sa les or  use taxes under  Ar t ic les

28 and 29 of the Tax Law for the periods August L, L965 through

May 3L,  L97O. A Not ice of  Determinat ion and Demand for  Payment

of  Sales and Use Taxes Due was issued on Apr i l  13,  L972 (F i le

No .  90748505)  i n  t he  amoun t  o f  $7 ,494 .14  p lus  i n te res t  and  pen -

a l t i es  o f  $3 ,448 .15  f o r  a  t o ta l  o f  $LO,942 .29 .

A formal  hear inq was held at  the of f ices of  the State Tax

Commission, Two World Trade Center, New York, New York, before

Pau I  B .  Coburn ,  Hear ing  O f f i ce r ,  on  Oc tobe r  1 ,  L974 ,  a t  9 :15  a .m.



The applicants appeared

Bureau appeared by SauI

counse l ) .

- 2 -

by  E l i  B .  F i ne ,

Heckelman,  Esq.

C .  P .A .  The  Sa les  Tax

(So lomon  S ies ,  Esq .  o f

ISSUES

I- Was the taxpayer, Yonkers Plurnbing & Heating Supply Corp.

ent i t led to  a credi t  on a sa les tax return f i led af ter  i t  was

determined that the unpaid port ion of an open account was uncol-

lectible where the previous payments on the open account exceeded

the sa les tax on taxable sa les on that  account?

If.  Were payments received on open account to be applied

f i rs t  to  payment  of  the sa les tax on the to ta l  credi t  sa les made

unt i l  the sa les tax was paid in  fu l l  before the appl icant ,  yonkers

Plumbing & Heating suppry corp., was al lowed to apply payments to

i t s  cos ts?

FINDINGS OF FACT

1. Appl icants,  Yonkers p lumbing & Heat ing Supply Corp.  and

Abraham N.  Burack,  ind iv idual ty  and as an of f icer ,  made t imely

application for refund of the sales and use taxes which were the

subject  o f  the sa les and use tax audi t  for  the per iod August  L ,

L965 through May 31,  L97O.

2-  Abraham N.  Burack was pres ident  o f  the appl icant ,  Yonkers

Plumbing & Heat ing supply  corp. ,  dur ing the per iod in  quest ion and

was an act ive and responsib le of f icer  o f  the corporat ion.



- 3 -

3.  Appl icant ,  Yonkers Plumbing & Heat ing Supply  Corp- ,  made

numerous and frequent sales of tangible personalty i tems to one

Clemente Plumbing Co. througtrout the period. August l ,  1965 through

February 28,  L969 on open account .  On most  of  these sa les,  the

appl icant  b i l led Clemente for  sa les tax.  For  some sales the

appl icant  received an exempt ion cer t i f icate.

4. Throughout ttre period from August L, L965 through

February 28, L969, the applicant received payments of varying lump

sums which were credited to the Clemente account. These payments

exceeded the amount of sales tax due on the sales to Clemente

during the period under review.

5.  On February 24,  L969,  Clemente made an ass ignment  for  the

benef i t  o f  credi tors .  Appl icant ,  Yonkers Plumbing & Heat inq Supply

Corp. ,  t t ren wrote of f  the unpaid balance of  the Clemente account

as  an  unco l l ec t i b l e  bad  deb t  o f  $ f20 ,L63 .L2 .

6.  Appl icant ,  Yonkers Plumbing & Heat ingr  Supply  corp. ,

c la imed a credi t  o f  $4,245.25 for  sa les tax a l ready paid on the

Clemente debt that became uncollectible in the period ended

February 28,  L969.

7.  An audi t  by the Sales Tax Bureau d isc losed that  appl icant ,

Yonkers Plumbing & Heating Supply Corp., had under-reported taxable

sa les  by  $ f f l , 634 .OO in  the  pe r iod  under  rev iew .
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CONCLUSIONS OF LAW

A. That the sale price taxable is the entire price whether

received wholly in money, part ly in credit al lowed by the vendor,

o r  who l l y  on  c red i t .  Sec t i on  1101(b ) (3 )  o f  t he  Tax  Law so  de f i nes

"receipt " .  The sa les tax is  due and payable on a "sa le"  as def ined

in  sec t i on  l 10 l  ( b )  ( 5 )  .

B. That section f f  32 (d.) of the Tax Law provides that the

assumption that the f irst cash received by the vendor is for the

entire sales tax can be overcome only by the State Tax Commission

by regulation. Prior to November, L974, when the regulation was

amended  e f fec t i ve  December  l ,  L974 ,  20  N-Y .C .R .R .  525 .5  p rov id .ed

that  uncol lect ib le  accounts shal l  reduce gross sa les only  where

the vendor would othervise lose money by being required to pay the

State more than he ?rad collected from the purchaser. The appli-

cant, Yonkers Plumbing & Heating Supply Corp., in this case does

not  meet  that  test .

C. That the taxpayers fai led to sustain the burden of proof

for sales claimed as tax exempt because made for capital improve-

ments or to exempt insti tut ions and for which the taxpayer produced

no tax exempt ion cer t i f icates.



D .

DATED:

That the applications

Albany, New York
Augus t  13 ,  L976

- 5 -

are  den ied .

STATE TAX COMMISSION

I
t /
L i '-  / .  /
l(t,, ' ,,, !",1 ' '

PRESIDENT I L

COMMTSSIONER


