
STATE OF NEW YORK
STATE TAX COMMISSION

In  the Mat ter  of  the Pet i t ion

o f
MORRIS WITTENBERG

DlB/A MORRIS TOYLAND
For a Redeterminat ion of  a Def ic iency or
a Revis ion of  a Determinat ion or  a Refund
of  Sa les  and Use
Taxes under Art ic le(s) 28 a1' .d 29 of the
Tax Law for the **q6€**{xPeriod (s)

A r r g r r s f  
' l  

,  1  o 6 q  -  A r r g r r c t  3 1 ,  1 9 5 7 .

State of New York
county of Albany

AFFIDAVIT OF MAILING

Carmen Mottolese belng duly sworn, deposes and says that

she is an employee of the Department of Taxation and Financer over 18 years of

age,  and tha t  on  the6g l  day  o f  AuguSt  ,  L976,  she served the  w i th in

Notice of Determination by &srtofi*$ mail upon Morris Wittenberg

A r . ^ t ^  M o r r i sv l w l a T o v 1 a n d ( @ t h e p e t i t i o n e r 1 n t h e w i t h i n p r o c e e d i n g ,

by enclosr.r ,  r  t rue copy thereof in a securely sealed postpaid wrapper addressed

as fo l lows:  Mor r is  Wi t tenberg'  
dlb /a MorrLs Toyland
L896 Third Avenue
New York, New York

and by deposit ing same enclosed in a postpald properly addressed wrapper in a

(pos t  o f f i ce  o r  o f f i c ia l  depos i to ry )  under  the  exc lus ive  care  and cus tody  o f

the United States Postal  Service within the State of New York.

That deponent further says that the said'addressee is the {rtgef*qggt*lii5eg

S$)€t*$+ petitioner herein and that the address set forth on said \rraPper is the

last known address of the @fmspobg:kjrre<xfxltlg) Petitioner.

Sworn to before me thls

6 th  day  o f  August  ,  In6 .

rA-3 (2/76)



STATE TAX COMMISSION

r

STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Auguet 6, L976

Dlorrls Wlttenberg
dlble l,brrLe Toyland
L896 fhtrd Avenue
New York, New York

Dear !"1r. Wlttenberg:

Please take notice of the DEIERMII{ATION
of  the State Tax Conuniss ion encLosed herenr i th .

PLease take fur ther  not ice that  Pursuant  to

Sect ion(s) 1138 and L250 of the Tax Law, aoY
proceeding in 'court  to review an adverse deci-
sion must be corrnnenced within 4 months
f rom the  da te  o f  th is  no t ice .

Inquiries concerning the computation of tax

due or refund allowed in accordance with this

any other mat relat ive

A D O R E S S  Y O U R  R E P L Y  T O

decis ion or  concerning
hereto rnay be addressed
wi lL be referred to the

E n c .

c c :

igned., They
Ly.

to the
Proper

Ve

bYt8. Coburn
penrl,slng Tax
erLng Offleer

Tax ing  Bu reau ' s  Rep resen ta t i ve :

rA -1  . 12  (L /76 )



STATE OF NEW YORK

STATE TAX COMMISSION

In  the  Mat te r  o f  the  App l ica t ion

o f

MORRIS WITTENBERG,
d/b/a MORRIS TOYLAND

for  Rev is ion  o f  a  Determinat ion  or  fo r
Refund o f  Sa les  or  Use Taxes  Due under
Ar t i c les  28  and 29  o f  the  Tax  Law fo r
the Periods August 1, L965 through
A u g u s t  3 1 ,  L 9 6 7 .

DETERMINATION

Morris Wittenberg, d/b/a Morris Toyland, LB96 Third Avenue,

New York,  New York,  f i led an appl icat ion under  sect ions 1138 and

L25O of  the Tax Law for  a  hear inq to  rev iew a determinat ion of

sa les taxes due under  Ar t ic les 28 and 29 of  the Tax Law for  the

per iods August  I ,  L965 through August  31,  L967.

Sa id  de te rm ina t i on  was  asse r ted  by  No t i ce  No .  90 ,753 ,979

i ssued  Feb rua ry  5 ,1968 ,  and  i s  i n  t he  amoun t  o f  $7 ,103 .77  p l us

i n te res t  and  pena l t y  o f  $L ,293 .37  f o r  a  t o ta l  o f  98 ,397 .L4 .

A  h e a r i n g  w a s  d u l y  h e l d  o n  O c t o b e r  2 L ,  L 9 7 5 ,  a t  t h e  o f f i c e s

of the State Tax Commission, Two World Trade Center,  New York,

New York ,  be fore  N ige l  G.  Wr igh t ,  Hear ing  Of f i cer .  TLre  app l ican t

appeared by  i t s  so le  owner ,  Mor r is  Wi t tenberg .  The Sa les  Tax

Bureau was represented  by  Peter  Cro t ty ,  Esg. ,  appear ing  by
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The recordMichae l  A lexander ,  Esq.

examined and cons idered.

Ttre issues in

sales and the rate

of  sa id hear ing has been duly

ISSUES

this case are the amount of

at  which sa les tax should be

appl icant 's  taxable

computed.

FINDINGS OF FACT

1.  Appl icant ,  Morr is  Wi t tenberg,  does business as a so le

proprietor under the name of Morris Toyland at L896 Third Avenue,

New York Ci ty .  His  sa les consis t  most ly  o f  toys and stat ionary.

He  a l so  repa i r s  b i cyc les .

2.  Appl icant  se l ls  toys to  some organizat ions exempt  f rom

sales tax.  These inc luded churches,  set t lement  houses and youth

programs. These sales to exempt organLzations had not become a

g rea t  pa r t  o f  app l i can t ' s  bus iness  p r i o r  t o  t he  c lose  o f  t he

per iod under  rev iew.  Appl icant  asser ts  that  on many smal l  sa les

to chi ldren he chose to absorb the sales tax. However, applicant

has shown no documentation of this.

3.  Appl icant  f i led sa les tax returns.  The amounts shown

for  taxable sa les for  the ent i re  audi t  per iod amounted Eo 62.42%

of the repor ted gross sa les.  The statutory  sa les tax rate at

the t ime was 5%.
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4.  An audi t  was made of  appl icant 's  bus iness.  The month of

March,  L967 was used as a test  per iod.  The appl icant  could pro-

duce b i l1s to  exempt  organizat ions to  account  for  on ly  3.45% of

h is  gross receipts .  Appl icant  has not  produced any fur ther  docu-

mentation as to i tems of sales which would be exempt from tax.

5a. The determination under review is computed on the basis

of  taxable sa les amount ing to  96.55% of  the repor ted gross sa les.

The appl icantrs  repor ted to ta l  sa les are accepted as f i led.

b. The determination computes the applicable sales tax rate

to take in to account  over-co l lect ions by appl icant  under  the

bracket  system of  co l lect ion.  The audi tor  used a f igure of  5 .L5%

which is  based on h is  own exper ience of  audi t inq reta i l  s tores.

He d id not ,  however ,  check th is  against  appl icant 's  own records.

CONCLUSTONS OF IAW

A. That  the taxable sa les as audi ted are found to be correct .

The applicant has the burden of showing the amount of any addit ional

amount of exempt sales which should be subtracted from gross sa1es.

This  burden has not  been met .

B. That the tax should be computed at the statutory rate and

not  at  any h igher  ef fect ive rate.  The ef fect ive rate used in  the

audit under revj.ew is not based on an examination of this appli-

cant's own experience. Applicant has strown no reason why the
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penalty and interest should be reduced below the amount stated

in the determination under review.

C. That the determination under review is redetermined to

be  $6 ,555 .20  w i t h  pena l t y  and  i n te res t  o f  $ I , 293 .37  f o r  a  t o ta l

o f  $7 ,848 .57 .  Sa id  sum i s  due  toge the r  w i th  such  fu r the r  i n te res t

as shall- be computed under section IL45 of the Tax Law.

DATED: Albany, New York
August  6 ,  L976

STATE TAX CON,IMISSION
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