
STATE OF NEW YORK
STATE TAX COMMISSION

In the l lat ter of  the Pet i t lon
:

o f

WEBR, INC. And QUEEN CITY RADIO CORP.

For a Redeterminat ion of a Def ic iency or :
a Revtslon of a Determlnat lon or a Refund
o f  S a 1 e s  &  U s e  :
Taxes under Art ic le (s) 28 s,  29 of the
Tax Lawrfor the Wf@(U Pertod{€f :

September  2 ,  L97L-

AFFIDAVIT OF MAILING

State of New York
county of Albany

Catherine Steele ,  being duly sworn, deposes and says thaE

she is an employee of the Department of Taxation and Finance, over 18 years of

age, and that on the 26th

Notice of Determinat ion

day of August , L976 , she served the wlthln

Qefreostxttuexxf)

by enclos lng a t rue copy thereof  in  a

as  fo l l ows :  Webr ,  I nc .

23 North Street
Buf fa lo ,  New York  L42O2

and by deposit lng same enclosed in a postpald properly addressed wrapper in a

(post of f ice or off ic lal  depository) under the exctuslve care and custody of

the United States PostaL Service withln the State of New York.

That deponent further says that the sald addresaee ls the >(xqoeerxt*bixr

d€<xEel petitloner herein and that the address set forth on sald nrapper te the

last knorsn address of the Cf8pf€3ls*tt€€l$f8xdeKtl[A petltioner.

Sworn to before me this

26t'h day of August

by *sor**figdi mail upon Webr, Inc.

the petit ioner ln the wlthin proceeding,

securely eealed postpaid rorapPer addtessed

n_
Lr-t I

rA-3 (2176)

,  Lg76



STATE OF NEW YORK
srATE r^rir comlrssroN

In the tlatter of the Petition
:

o f

WEBR, INC. aNd. QUEEN CITY RADIO CORP..

For a RedeterminaLion of a Deficiency or :
a RevisLon of a Determlnat l-on or a Refund
o f  S a l e s  &  U s e  :
Taxes  under  Ar t i c le (s )  28  & 29  o f  the
Tax Law for the )Cit@AWOt Perlod&0 :
September  2 ,  197I .

AFFI.DAVIT OF MAILING

by

a s

State of New York
County of AlbanY

Catherine Steele ,  being duly sworn, deposes and says that

she is an empLoyee of the Department of Taxat.ion and Finance, over 18 years of

age, and that on the 26th day of August , L9 76, she served the wlthin

Notice of Determination by >(xeooilt'*xd| mail uponQueen City Radio Corp.

{o4xxseoocxtile<ba) the petltioner ln rhe wlthln proceedLng,

enclos ing a t rue copy thereof  in  a securely  sealed postpald l t raPPer addressed

folLows: Queen City Radio Corp.
23 North Street
Buffalo, New York L42O2

and by deposlt ing same enclosed in a postpaid properly addressed wrapper tn a

(post of f ice or off ic ial  depository) under the exclusive care and custody of

the Unlted States Postat Servtce within the State of New York.

That deponent further says that the said addreaaee ls the eg$rcFaxxelDtt

o**fts) petitioner herein and that the addrese set forth on said wraPper le the

lasr known address of rhe €5s1{.t$atr:'atoiwxaff>txl') petltioner.

Sworn to before me this

26 th  day  o f  August  ,  L9 '76 .

rA-3 (2/76)
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STATE
STATE

OF
TAX

NEW YORK
COMMiSSION

In the Matter of the Pet i t ion
:

o f

WEBR, INC. aNd QUEEN CITY RADIO CORP:

For a Redeterminat ion of a Def ic lency or :
a Revlslon of a Determinatton or a Refund
o f  S a l e s  &  U s e  :
Taxes under Art ic le (s) 28 & 29 of the
Tax Law,for the XXX{$POt Period (X) :
September  2 ,  L97L.

by encloslng a

as  fo l lows:

AFFIDAVIT OF MAILING

State of New York
County of A1bany

Catherine Steele ,  being duly sworn, deposes and says that

she is an empl-oyee of the Department of Taxatlon and Finance, over 18 years of

age,  and tha t  on  the26th  day  o fAugust  ,  L976,  she served the  w l th in

Notice of Determination by GreOgtrdi matl upon Alan Lipman, Esq.

(representat ive of)  the pet l t ioner ln the withLn proceedlng,

true copy thereof in a securely sealed postpaid wrapper addreseed
Alan T' ipman, Esq.
Kavinoky, Cook, Hepp, Sand1er,  Gardner I  Wisbaum

120 Delaware Avenue
Buffalo, New York L42O2

and by deposttlng same enclosed in a postpald properly addressed wrapper ln a

(post of f ice or off lctal  depository) under the excluslve care and custody of

the United States Postal  Service within the State of New York.

That deponent further says that the sald addressee ls the (representatlve

of the) pet i t ioner herein and that the address set forth on sald nrapper le the

Last known address of the (representat ive of the) pet l t loner.

Sworn to before me this

26Lh day of August ( t t te

rA-3 (2176)

, Lg'16



STATE OF NEI^I YORK
STATE TAX COMI'{ISSION

In the Matter of the Pet i t ion
:

o f

WEBR, INC. and QUEEN CITY RADIO CORP.

For a Redeterminat ion of a Def ic lency or :
a Revision of a Determlnat ion or a Refund
o f  S a l e s  &  U s e  :
Taxes  under  Ar t i cLe(s )  28  a  29  o f  the
Tax Law for the rofa€POft Period S) :
S e p t e m b e r  2 ,  L 9 7 I . '

Sworn to before me thls

26Lh day of August ,  L9'76.

AFFIDAVIT OF MAILING

by

a s

State of New York
County of Albany

Catherine Steele ,  being duLy sworn, deposes and says that

she is an ernployee of the Department of Taxation and Finance, over 18 years of

age, and that on the 26th day of August ,  L976, she served the wlthin

Notice of Determination by Gtsllfifft ' itst) mait upon Charles D. TuPpen, Jr.

( representat lve of )  the pet i t ioner  ln  the wl th in proceedlng,

enclos ing a t rue copy thereof  in  a secureLy sealed postpald wrapper addreseed
Char les D.  Tuppen,  Jr . ,  Esq.

fol l-ows: Falk,Sj-emer, Glick, Tuppen & Maloney
Erie County Savings Bank Building
Main Place

and by aeposrPfnfgfB*8d 
"NttrJ"8tFr, " 

por.pald properly addressedwrapper ln a

custody of(post  of f ice or  of f lc ia l  deposl tory)  under the exclus lve care and

Ehe Uni ted States PostaL serv lce wi th ln the State of  New York.

That deponent further says that the sald addressee ie the (repreeentative

of the) pet i t loner herein and that the address set forth on said l rrapper ls the

last known address of the (representat ive of the) pet l t toner.

rA-3 (2/76)



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TAXATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

lrryrrrt 16, 1976

AOORESS YOUR REPLY  TO

TELEPHONE: . ' ' ' ,  4 37-385O

t- lfcE, IJrc.
2t north atrr t
hrffalo, n ilt lforh L42Oz

Gentlrml

Please take notice of the Dt88ruXnnttil
of the State Tax Conunission enclosed herewith.

PLease take further not ice rhat pursuant to
Sect ion(s) 1138 & 12{t  of  the Tax Law, any
proceeding in court to revient an adverse deci-
sion must be commenced within 4 ngttlrf
f rom the date of this not ice.

Inquiries concerning the computation of tax
due or refund allowed in accordance with this
decision or concerning any other matter relat ive
hereto may be addressed to the unders They
will be referred to the proper party,

lrlng mx
Enc. HcNrlng Offtarr

Petitioner' s Representative :

Taxl-ng Bureau's Representative:

rA -1 .12  (L /76 )



STATE TAX COMMISSION

STATE OF NEW YORK

DEPARTMENT OF TA)(ATION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

t[rgurt 16, 1976

A D D R E S S  Y O U R  R E P L Y  T O

TELEPHoNE: tt t e alilZltlffO-

r Qurei Cfty fiad{o Coap,
23 fortlr Strrot
Hrffrlo, Icr lorlr fa20t

6sttlmrr

?Lease take notice of the DAmilIIfTIfl
of  the State Tax Commission enclosed herenri th.

Please take further notice that Pursuant to
Sect ion(s) l l t8 & l t43 of the Tax Law, any
proceeding in court to revielt an adverse deci-
sion must be commenced within 4 mthl
from the date of this not ice.

Inquiries concerning the computation of tax
due or refund allor'red in accordance with this
decision or concerning any other matter reLat ive
hereto rnay be addressed to the undersigned. They
wiLl be referred to the proper party for repLy.

Enc .

PetL t i one r r s Representat ive:

Taxing Bureauts Representat ive:

Hnrlng Offie*

rA-1 .  12  ( r l7  6 )



STATE OF NELI YORK

STAIE TAX CO}MISSION

h the }4atter of the Application

of

WEBR, n{C. At{D QIIEN CrTY RADIO @RP.

for Rewision of a Determination or for
Refmd of Sales and Use Ta:res urder
Articles 28 ard 29 of ttre Tax Law for tlre
period Septerber 2, f97f .

DSTBMII{ATTON

Applicants, Webr, Inc., 23 North Street, Buffalo, Ns^l YorA and

Queen City Radio Cor?., 23 North Street, Buffalo, Nernr York, applied

for a rewisicrn of a determination or for reftrrd of sales arrd use

taxes r.rrder Articles 28 arrd 29 of the Tax Larv for the p*iod

Septernber 2, L97L.

A forrnal hearing was held at the offices of the State Tax

Conmission, Buffalo, Ns,'r York on Jr:ne 11, L975 at 1:30 P.M. before

L. Robert Leisner, Hearing Officer. trIebr, Inc., appeared by

Charles D. T\-ppen Jr. Queen Ciry Radio CorP., aPPeared by Alan

Lipnran, Esq. Ttre Sales Tax Btreau appeared by Saul Heckehnan, Esq.

(Alo<ander VJeiss Esq., of cor.nsel).

ISSI]E

What was the value of personal propertry sold by Webr, Inc. to

Q:een Cicy Radio Corp. on Septorbs 2, l97L?
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FINDNGS OF EACT

1. Tlae ta:payers, Webr, Tnc., and Qrreen City Radio Corp.,

tinely filed New York State sales and use tat returns for the

period involved.

2. A ldotice of Determination of sales and use taxes (md

pernlties for $27,592.84) for the period involved was issued on

Decenber 19, l$/l ngainst tr'Iebr, Inc., and Q:een City Radio Corp.,

r-rrder tdotice lb. 90,203,//J-.

3. ltre tapayers applied for a revision of tlre deterrnination

of the deficiencies in sales tax.

4. On Septenb* 2, 1971 Webr, Inc. sold a radio station to

Q:een Ciry Radio Corp. The seller reported the sale of the assets

at book vahre of $23,944.00.

5. The Sales Tax Br.reau in its audit determined that value of the

personal property sold was $347.041.00. Its determination was based on

an appraisal of assets based on nsrket value at the tine of sale.

6. The ta:qgayer asserted its boold<eeper had misconsfrr:ed

appraisal reports. It also asserted that the appraisal reports also

indicated that vak:ation of ctr-rent cost less obsenrable depreciatic'n

was $151,210.00 at the tine of the sale. The taqpayer asserted

cLrrent cost less observable depreciation was the proper yardstick for

valuation.

Several other nethods also were anong the records. Threy were

"reproduction cost less depreciation", "tun-key value", and

"appraised value".



-3-

7. Sone of the perscrnal property was located outside of the

city of Buffalo and on the sale date a 67. sales tax rather than a

I/" sales tax was applicable. Srrch property located outside of

Buffalo represerrs $135,732.@ of the 9347,041.00 and 961,763.00

of tlre $151, 210 .00 .

8. The tapayer asserted that the opinion of cotnsel of the

Tax Departrrent of Ns'z York State dated Decenber 10, 1965 r,ri:rich limits

the sales ta:c on televisicrn station tape and film rental to tlre vah:e

attributable to vievsers in Nenv York State should also be applicable

in detennirring for sales ta:< pqposes the value of a radio station

attributable to the po::tion of its prirnary coverage area in New York

State. The ta:payer presented ulcc'nLroverted evidence that or:fl,Jry 3T/"

of the prirnary coverage area of the radio station was in Nevy York State.

9. The Sales Tax Br.reau presented no proof on this issr:e but

argtred that the opinion should be limited to television tape and film

rentals. Tapayer asserted that to so limit tlre opinion lrould

arbitrarily diserininate against radio stations and in favor of

television stations.

10. Ttre tapayer argr:ed that the federal goverruent througfr the

Federal Corrn-rrication Conmission and related agencies has pre-srpted the

states as far as the transferability of operating licenses for radio

stations are concerned. To the octent Nevy York State over-vah:ates tlre

tangible property, it r-rnder-valuates the operatirg license for the

Radio Station, I,'}EBR, and, in effect, is taxing that operating license to

the extent of fhe r-nrder-valuation. (Cf. Webber v. Virginia 103



-4 -

U.S. 3M, 347; I4cCtllough v. I4aryland 17 U.S. 316, 432(I8L9);

Edison Elect. Ilh-un. Co. vs. Assessor L56 N.Y. 417, 418 (1898) --

a radio license like a patent rigfit, being a federal grrl.tt of

privilege, is not subject to tax by a state.)

11. A nr-trber of nndifications have previously been rnade to

the assessrent in issue and the tacpayer acting on the advice of

coursel has acted in good faith.

CONG,IJSIONS OF IAW

A. Th,at thre total sale price was arrived at in an anns length

transaction. The sale price of $1 ,750,000.00 was allocated to the

various itqns of the sale r,rith each itsn at rnarket value. I4arket

value clearly reflected the actual sale price. The sale price of

tlre personal property sold was $347,041.00.

B. Tllat the use of tlre allocation fornnrla respecting fikn rental

for a viehring audience is limlted to progran rentals for a nedia and

does not apply to the acttral sale of personal property (desks, frtr:n-

tables, transrnltters, etc.) within the State of Nevs York.

C. Ttr,at the rnarket value applied to personal property does not

r:rrdervak:e the license and rrnreover, we do not believe thaL pointing

indirectly to other intangible itsns (licenses, goodr,rill, etc.) should

control the actual price or the tn:e nrarket value of personal propenty

in question.

D. Thar rhe TL rate should be nodified ro 6% of $135,732.@ for rhe

personal propertry, transrnitter etc., located outside the City of Buffalo.

(See paragraph 7 above).



5 -

E. TLr,at the deficiency shall be reconputed as provided in

paragraphs A. and D. above.

F. Tlr,at the ta>payer acted in good faith and on the advice

of his representative and therefore the penalties are carrcelled.

G. That pr:rsr:arrt to the Tax Law interest shall be added to

the total amrmt dr-re rrrtil paid.

DATD: Albany, N.Y.
August  26 ,  L976

\ t

W^j;E'* l(.'*rr.,^.,^-
COIMISSIONM.

STAIE TN( COMMISSION

fl-z'"' "


