
STATE OF NEW YORK
STATE .TAX COMMISSION

In the llatter of the Petition
o f

WAVCO, INC.
LEO KATZ, DAVID R. W. I<ATZ, WILLIAIVI I<}IIZ
JOSEPH M. DENZA4, and DAVID I<ATZ,
Ind iv idua l l v  and-as  Of f i cers

For a (edeterminat ion of a Def ic iency or
a Revlslon of a Determinat ion or a Refund
o f  S a 1 e s  &  U s e
Taxes under  Ar t i c le (s )  28  A 29  o f  the
Tax Law for the Ket{xxrr Period (o}

A u q u s t  3 1 ,  L 9 7 L  t o  M a v  3 1 ,  1 9 7 4 -

AFFIDAVIT OF MAILING

State of New York
County of Albany

Catherine Steele ,  belng duly sworn, deposes and says that

she is an employee of the Department of Taxat lon and Finance, over 18 years of

age, and thaE on the 17th day of September ,  L9 76 she senred the wlthln

Notic€ of Determination by {ce*telo.l) mail upon Peter Bellanti, CPA

(representat lve of)  the pet i t ioner ln the wlthln proceedlng,

by enclosing a true copy thereof in a securely sealed postpald wrapper addressed
Peter Bel lant i ,  CpA

as fol lows: Fiddler and company
1895 Sher idan Dr ive
Buf fa lo ,  New York  L4223

and by deposit ing same enclosed ln a postpald properly addresged wrapper In a

(post of f ice or off ic ial  depository) under the excLuslve care and custody of

the United States Postal  Service withln the State of New York.

Thaf deponent further says that the satd addressee is the (representatlve

of the) pet l t loner herein and that the address set forth on said l rrapper ls the

last knorn address of the (representattve of the) pettLLoner.

Sworn to before rne Ehis

17th  day  o f  September  ,  L9  76

rA-3 (2/76)



STATE OF NEW YORK
STATE .TAX COMMISSION

In the Matter of the Pet i t ion
o f :

WAVCO, rNC.
LEO KATZ, DAVID R. W. I<ATZ, WILLIAIVI I<ATZ,,
JOS_EPH M. DEtrlZAK, and DAVID KATZ, Individ-ually
and as  Of f i cers

For a Redeterminat ion of a Def ic iency or :
a Revision of a Determinat ion or a Refund
o f  S a l e s  &  U s e
Taxes under Art ic le(s) 28 a 29 of the
Tax Law for the FeP(St<55 Period{€} :

A u g u s t  3 1 ,  L 9 7 I  t o  M a y  3 1 ,  L 9 7 4 .

AFFIDAVIT OF MAILING

State of New York
County of Albany

Cather ine  Stee1e , being duly sworn, deposes and says thaE

she is an employee of the Department of Taxatton and Flnance, over 18 years of

age, and that on ttre ITth day of September , L9 76, she served the wlthln
W a v c o ,  T n c . ,  L e o  K a t z ,

Not ice of Determinat ion by {AefXXft66) nai l  upon?avid R. W. Katz, Wil l iam
David KaLz, Individually Katz, Joseph M. Denzak &

and as Officers Qltryreeaxxt$ue><x8 the petitloner ln the within proceedlng,

by encLoslng a true copy thereof ln a securely sealed postpald wrapper addressed
W a v c o ,  I n c .

as fol lows: Leo Katz, David R. W. ] / .atz,  Wil l iam Katz, Joseph M. Denzak
and David Katz, Individual ly and as Off icers
L276 lul i l i tary Road
Tonawanda, New York 14150

and by deposit inB same enct-osed in a postpald properLy addressed wrapper ln a

(post of f ice or off ic lal  depository) under the exclusive care and custody of

the United States Postal  Servlce within the State of New York.

That deponent further says that the said addreasee ts the earyeelllr!€AixE

>o8rke) pet i t loner herein and that the address set forth on said wrapper ls the

last known address of the (xucoeerxhodxg>o6<*hc) petitloner.

Sworn to before me this

ITth dav ofSeptemberof September

rA-3 (2176)



STATE OF NEW YORK

DEPARTMENT OF TAHTION AND FINANCE

TAX APPEALS BUREAU
S T A T E  C A M P U S

A L B A N Y ,  N . Y .  1 2 2 2 7

Srgtaber 17r 1976

DEIER}II$NEION
enclosed herewith.

A D O R E S S  Y O U R  R E P L Y  T O

TELEPHoNE:,r, rS!!:!899

r lfrvco, IrE.' 
Iao Katli Davl,d R. ff. K!tt, wtlllan rrtt, dtofq$ tl. Dd|n|3

, and thvld xata, Inrtt vtfinlly rnd il olflc.ft
L276 nl.lttary nord
llorerranda, u|r yodc l4l5o
Gentlornr
Please take not ice of  the
of  the State Tax Cormniss ion

PLease take f-uqqher prqt-i-ce that pursuant to
Sect ion(s) 1138 e t24l  of  the Tax Law, any
proceeding in court to revieet an adver-se deci-
sion must-be cornrnenced within { mtlrr

f rom the date of this not ice.

Inquiries concerning the computation of
due or refund allor'ved in accordance with

any other mat lative
to the unde

tax
this

decision or concerning
hereto rnay be addressed
wil l  be referred to the proPer pa

They
ly .

Enc . acarlrrg
ing
ott

Peti t ioner t  s Representat ive :

Taxing Bureauts Representat ive:

llax
leer

rA-1 .12  (L l7  6 )



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Appl icat ion

o f

WAVCO, INC.
LEO KATZ, DAVID R. W. KATZ, WTLLIAM KATZ,
JOSEPH M. DENZAK, and DAVID KATZ,
fnd iv idua l l y  and as  Of f i cers

fo r  Rev is ion  o f  a  Determinat ion  or  fo r
Refund o f  Sa les  and Use Taxes  under
Ar t i c les  28  and 29  o f  the  Tax  Law fo r
t h e  P e r i o d  A u g u s t  3 1 ,  I 9 7 L  t o  M a y  3 1 ,  1 9 7 4 .

DETERMINATION

App l i can ts ,  Wavco ,  I nc . ,  Leo  Ka tz ,  Dav id  R .  W.  Ka tz ,  W i l l i am

Katz,  Joseph M. Denzak and David Katz,  1276 Mi l i tary  Road,  Tonawanda,

New York 14150,  have f i led an appl icat ion for  rev is ion of  a  deter-

minat ion or  for  re fund of  sa les and use taxes under  Ar t ic les 28 and

29 of  the Tax Law for  the per iod August  31,  L97L to May 31,  1974.

( r ' i le  mo.  OO5f3) .  A formal  hear ing was held b 'e fore , ;u1 ius E.

Braun,  Esq. ,  Hear ing Of f icer ,  d t  the of f ices of  the State Tax

Commiss ion,  State Of f ice Bui ld ing,  Buf fa lo ,  New York,  or r  June 7,

L976 ,  d t  l : 30  P .M.  App l i can ts  appeared  by  Pe te r  Be l l an t i ,  Ese .

The Sales Tax Bureau appeared by Peter Crotty, Esq. (Richard

Kau fman ,  Esq . ,  o f  counse l ) .
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ISSUE

Whether paper cupsr popcorn cups,

paper  products  purchased by Wavco,  Inc.

use  taxes .

hot dog boats

a re  sub jec t

and s imi lar

to  sa les and

FINDTNGS OF FACT

1.  Appl icant ,  Wavco,  fnc. ,  t imely  f i led New york State and

local  sa les and use tax returns for  the per iod in  issue,  August  3 I ,

L97 I  t o  May  3 I ,  L974 .

2 .  On  December  10 ,  L974 ,  ds  a  resu l t  o f  an  aud i t ,  t he  Sa les

Tax Bureau issued a Notice of Determination and Demand for Payment

of  Sales and Use Taxes Due against  appl icant ,  Wavco,  Inc.  for  the

per iod  Augus t  31 ,  L97L  to  May  31 ,  L974  i n  the  amoun t  o f  96 ,577 .57

p lus  pena l t y  and  i n te res t  o f  $ I , 718 .40  f o r  a  t o ta l  sum o f  98 ,395 .97 .

Also on December 10,  L974,  the Sales Tax Bureau issued a Not ice of

Determination and Demand for Pavment of Sales and Use Taxes Due

aga ins t  app l i can ts ,  Leo  Ka tz ,  Dav id  R .  W.  Ka tz ,  W i l l i am Ka tz ,

Joseph M. Denzak,  ind iv idual ly  and as of f icers of  Wavco,  Inc.  for

the  pe r iod  Augus t  31 ,  I 97L  to  May  31 ,  L974  i n  the  amoun t  o f  96 ,577 .57

p lus  pena l t y  and  i n te res t  o f  $1 ,718 .40  f o r  a  t o ta l  sum o f  98 ,395 .97 .

3.  Appl icant ,  Wavco,  Inc.  was a food concessioner  operat ing

in var ious theaters,  both indoor  and outdoors,  d iscount  s tores and

two smal l  restaurants of fer ing fast  food i tems to the publ ic .  Paper
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conta iners were used to serve hot  dogs and hamburgers.  Dr inks and

popcorn were served in paper cups to the ult imate consumer. A small

percentage of the paper products were also used in the vending

machines business offerinq the same items as their food bars.

4.  Appl icants ,  Leo Katz,  David R.  W. Katz,  Wi l l iam Katz,

Joseph Denzak and David Katz,  were responsib le of f icers of  appl icant ,

Wavco ,  I nc .

CONCLUSIONS OF I,AW

A. That the transaction wherein the applicant, Wavco, Inc.

so ld foodstuf fs  wi th in  var ious types of  paper  conta iners was a sa le

w i th in  the  mean ing  and  i n ten t  o f  sec t i ons  I10 I (b )  (4 )  ( i )  and  1101(b )  (5 )

of the Tax Law. The customers of applicant's products took both

t i t le  to  and possession of  the paper  conta iners in  which the food

product was packaged.

B. That the various paper cups and hot dog boats purchased

by appl icant ,  Wavco,  Inc. ,  were resold as a phys ica l  component  par t

of tangible personal property within the meaning and intent of

sect ion 110f  (b)  (4)  o f  the Tax Law and,  therefore the purchase there-

of  by appl icant ,  Wavco,  Inc.  was exempt  f rom sales and use taxes.

Pe t i t i ons  o f  Se rvomat ion  o f  Wes te rn  New York ,  I nc . ,  e ta l .  S .T .C .

December  15 ,  L975 .
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c .  Tha t  t he  app r i ca t i ons  o f  wavco ,  rnc . ,  Leo  Ka tz ,  Dav id  R .  w .

KaLz,  wi l l iam Katz,  Joseph M. Denzak and David Katz,  are granted

and the notices of determination and demand for payment of sales

and use taxes due issued on December 10,  L974,  are cancel led.

DATED: Albany, New york

September  L7 ,  L976

hrt*^.U- L-r*--
COMMISSIONER

STATE TAX COMMISSION

PRESIDENT

COMMISSIONER


